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This  report  investigated  the  application  of  arbitration 
in  highway  construction  dispute  resolution.  The  report  cov- 
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private  and  public  contracts.  A  review  of  the  states  that 
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EXECUTIVE  SUMMARY 


El.l   Introduction 

This  report  represents  an  overall  status  review  on  the 
use  and  implementation  of  arbitration  in  public  highway  con- 
struction agencies.  The  preparation  of  this  report  was  in 
response  to  the  desire  of  the  Indiana  Department  of  Highways 
to  investigate  the  potential  applications  of  arbitration 
as  a  binding  method  of  dispute  resolution  on  highway  con- 
struction contract  claims.  The  potential  for  claims  exists 
in  all  construction  contracts  and  an  expedient,  but  economi- 
cal method  of  resolving  issues  becomes  an  important  con- 
sideration. Traditionally,  claims  have  proceeded  through  a 
full  litigation  process  that  is  both  time  consuming  and 
expensive.  Arbitration  is  touted  by  many  professionals  as  a 
less  costly  and  more  efficient  method  of  resolving  claims. 


Several  states  have  used  arbitration  as  a  resolution 
procedure  but  little  evidence  of  their  success  or  failure 
exists  for  other  agencies  to  evaluate.  The  majority  of  the 
information  recieved  for  this  report  was  through  numerous 
telephone  interviews   and   conversations.    Agency   opinions 
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were  generally  biased  against  using  arbitration.  Contrac- 
tors were  not  necessarily  fully  supportive  but,  in  general 
were  more  supportive.  The  primary  negative  response  was 
that  the  system  was  not  procedurally  adequate,  with  the 
largest  complaint  centered  around  the  decision  process. 
Decisions  seemed  to  lean  toward  accomodation  and  equity 
rather  than  toward  contracts  and  specifications. 

The  final  report  includes  a  complete  review  of  the  sta- 
tutes and  procedures  of  the  primary  state  transportation 
agencies  currently  using  arbitration.  It  was  hoped  that  a 
common  format  could  be  discovered  among  these  using  state 
agencies.  In  brief,  the  states  involved  in  arbitration 
hearings  each  have  their  own  pecular i t ies .  No  substantive 
recommendation  is  possible  on  the  effectiveness  of  arbitra- 
tion because  of  the  diverse  procedural  methods  and  various 
restrictions  on  issues  available  to  the  arbitrators  to 
decide.  Several  areas  are  identified  as  significant  areas 
of  concern  for  planning  and  implementing  arbitration. 

El . 2   Obj  ect ives 

The  objectives  of  the  study  were  necessarily  broad 
scope  due  to  the  general  lack  of  information  available 
regarding  arbitration  for  public  highway  construction  pro- 
jects.  The  stated  objectives  were  as  follows: 


1.   Evaluate  the   arbitration   processes   of   states   usinj 
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arbitration  for  settlement  of  highway  construction  con- 
tract disputes. 

2.  Survey  administrative  agencies  and  contractors  in   user 
states  for  their  experiences  with  arbitration. 

3.  Investigate  an  appropriate  form  of  arbitration  for   the 
Indiana  Department  of  Highways. 

A.   Develop  a  method  of  implementation  of   arbitration   for 
IDOH  contracts,  if  deemed  feasible. 

The  first  and  second  objectives  were  jointly  completed  as  a 
result  of  industry  contacts  and  administrative  agency  infor- 
mation and  data.  Opinions  regarding  the  applicability  of 
arbitration  ran  the  full  range  from  highly  supportive  to 
absolute  dislike.  Many  opinions  were  fringed  with  the  com- 
ment that  the  method  was  adequate  but  the  implementation  was 
not  functional.  Several  special  applications  of  arbitration 
systems  for  major  civil  works  projects  were  also  reviewed  in 
the  report  as  examples  of  result  oriented  planning  in  the 
construction  claims  area. 

The  third  objective  was  particularly  important  for  the 
implementation  objective  stated  in  objective  four.  Although 
the  Indiana  Department  of  Highways  currently  has  not  experi- 
enced a  large  number  of  contract  claims,  the  companion 
report  by  Berg  (1983)  demonstrates  that  most  Indiana  con- 
structors  and   highway   agency   personnel   feel  more  claims 
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should  be  expected  in  the  future.  This  trend  is  not  yet 
apparent,  but  the  planning  and  development  of  an  alternate 
resolution  system  for  claims  should  be  considered. 

Several  recommendations  were  made  to  the  IDOH  as  poten- 
tial improvements  in  the  resolution  of  highway  contract 
disputes.  Several  issues  preclude  the  current  adoption  of 
formal  arbitration  procedures  by  the  IDOH,  therefore  several 
alternatives  were  proposed  in  addition  to  arbitration  pro- 
cedures. Mediation  appears  as  an  untested  alternate  tech- 
nique that  might  be  considered  prior  to  considering  arbitra- 
tion. As  a  result,  the  implementation  of  arbitration  was 
not  made  as  an  unqualified  recommendation. 

E 1  .  3   Principle  Features  of  Arbitration 

The  principle  features  provided  by  arbitration  can  be 
enumerated  as  follows: 

1.  Arbitration  is  usually  a  private  hearing.  The  neces- 
sity of  transcripts  for  possible  cost  sharing  by  the 
Federal  Highway  Administration  adds  to  the  cost  and 
time  elements  of  the  hearings.  Even  with  transcripts, 
the  FHWA  reserves  a  case  by  case  evaluation  of  partici- 
pation in  claims  settlement. 


2.  Costs  associated  directly  with  the  hearing  are  lower. 
Preparation  costs  may  be  about  the  same  for  either 
litigation  or  arbitration. 


3.  The  speed  of  settlement  is  questionable,  but  overall  a 
claim  can  be  settled  sooner  by  arbitration  than  by 
litigated  settlements.  Some  of  the  speed  available  in 
arbitration  is  provided  by  a  general  absence  of 
discovery  procedures. 

4.  The  scope  of  issues  that  can  be  decided  by  arbitration 
panels  can  cover  all  aspects  of  the  contract,  or  the 
scope  of  issues  can  be  restricted  in  the  legislation 
developed  for  enabling  the  agency  to  participate  in 
arbitration.  Factual  issues  are  most  appropriate  and 
interpretive  issues  like  quality  and  application  of 
specifications  are  less  appropriate. 

5.  The  arbitration  panel  is  a  key  element  in  the  types  of 
decisions  reached.  Panels  can  be  legislated  as  pooled, 
fixed  or  a  fixed  pool.  Ancillary  to  the  panel  is  the 
method  of  certification  of  panel  the  members.  A  mechan- 
ism for  certification  needs  to  be  equally  balanced 
between  all  the  parties  to  the  contract  or  responsive 
to  all  segments  of  the  eligible  users  of  arbitration. 
A  problem  with  bias  is  inherent  in  the  system  when  a 
peer  review  is  mandated. 


6.  The  claims /payment  ratios  that  could  be 
subs tantiated , for  two  states,  indicate  that  arbitration 
settlement  costs  are  higher  than  jury  verdict  proceed- 
ings.   Although  this  may  be  true  on  the  surface,  it  is 
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doubted  that  a  contractor  could  economically  file 
claims  under  $10,000  in  court.  These  smaller  claims 
would  be  much  more  feasible  for  an  arbitration  process. 

El. 4   State  Procedure  Variations 


The  claim  value  limitations  for  arbitration  in  states 
allowing  arbitration  are  either  wide-open  or  have  an  esta- 
blished ceiling.  A  rough  consensus  indicates  that  around 
$100,000  is  the  maximum  claim  to  be  heard.  The  flexibility 
could  also  be  exercised  to  establish  both  upper  and  lower 
limits,  but  public  contracting  might  require  that  all  claims 
have  an  opportunity  to  be  heard. 

The  selection  of  arbitration  panel  members  was  also 
inconsistent  among  these  states.  The  panels  ran  from  fixed, 
with  fixed  terms,  to  an  open  pool  of  available  arbitrators 
without  specific  terms  of  availability.  The  difficulty  with 
the  panels  is  first  with  certification  of  panel  members  and 
second,  finding  mutually  convenient  times  for  panel  hear- 
ings. This  implies  that  fixed  panels  and  hearing  times 
would  be  best.  However,  if  a  fixed  panel  is  desired,  a 
board  of  contract  appeals  similar  to  those  that  deal  with 
Federal  contracts  might  better  answer  the  need.  In  addi- 
tion, fixing  the  parameters  of  the  method  only  reduces  the 
flexibility  of  arbitration. 

Certification  of  arbitrators  is  a  question  of   qualifi- 
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cations  of  the  parties  applying  for  certification  as  well  as 
a  question  of  maintaining  adequate  records  of  those  certi- 
fied. If  more  than  one  branch  or  department  within  a  state 
would  use  the  arbitration  service,  an  independent  office 
could  maintain  the  records  and  certification  process  with 
minimal  overhead  expenses.  Costs  of  maintaining  the  staff 
and  certification  procedure  should  be  borne  by  all  involved 
parties  through  the  hearing  charges. 

The  prior  discussion  touched  on  another  difference  in 
state  procedures.  Administration  of  the  system  is  also  han- 
dled in  a  variety  of  approaches.  The  largest  groups  tend  to 
maintain  the  system  within  the  highway  department  or  through 
an  affilitate  state  agency,  while  other  states  have 
delegated  the  administration  to  the  American  Arbitration 
Association  . 

El. 5   Recommendations 


The  most  direct  recommendation  to  be  made  is  that  in 
all  circumstances  the  State  Highway  Agency  (SHA)  should 
encourage  negotiation  based  on  principles  and  not  on  a 
'winning  or  losing'  concept.  The  organizational  structure 
of  many  SHA's  actually  delay  decisions  because  of  the  multi- 
ple layers  of  review.  Early  negotiations  can  settle  many 
disputes  that  are  potential  claims  at  a  lower  cost. 


Prior  to  accepting  any  particular  solution  method   that 
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relinquishes  control  to  a  third  party,  it  would  make  consid- 
erably more  sense  to  work  with  a  process  that  encourages 
continued  negotiation  such  as  mediation.  Although  there 
were  no  references  found  for  any  existing  state  agency  or 
highway  department  that  has  used  mediation,  it  may  not 
involve  any  additional  legislation  to  provide  for  a  mediated 
settlement,  unless  there  are  difficulties  in  procuring 
proper  payment  for  the  services  through  existing  accounts. 

If  the  method  is  desired  by  both  the  SHA  and  the  con- 
tracting community,  a  permanent  list  of  available  mediators 
could  be  developed  and  maintained,  or  the  mediation  services 
of  the  American  Arbitration  Association  could  be  used.  If 
mediation  fails  to  resolve  the  claim,  both  parties  still 
have  the  court  system  or  possibly  an  arbitration  system  to 
work  with  for  final  settlement. 


If  there  is  inadequate  support  for  mediated  settle- 
ments, legislation  will  be  required  for  the  SHA's  to  engage 
in  arbitration.  The  initial  formulation  of  the  legislation 
should  be  such  that  arbitration  is  available  on  a  consensus 
basis  rather  than  a  mandatory  settlement  procedure.  This 
may  be  the  desired  format  for  the  final  arrangement,  since 
not  all  disputes  are  best  presented  at,  nor  determined  by, 
an  arbitration  procedure.  The  disadvantage  to  this  alterna- 
tive Is  that  in  most  cases  people  are  more  comfortable  with 
methods  and  procedures  that  are  familiar  and  few  cases  may 
be  selected  for  arbitration. 
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There  are  several  areas  of  concern  for  arbitration  in 
the  public  sector  that  should  be  fully  evaluated  prior  to 
initiating  an  arbitration  system.  The  primary  area  that 
needs  to  be  discussed  is  the  overall  goal  for  using  arbitra- 
tion. In  particular,  the  discussion  on  this  issue  should 
center  around  two  issues.  First,  the  system  be  providing  a 
needed  service,  and  could  this  service  be  better  addressed 
through  another  channel?  Construction  claims  are  expensive 
to  resolve  and  only  larger  claims  will  be  taken  to  court 
unless  there  is  some  substantial  legal  point  that  can  be 
made  by  a  smaller  claim.  Therefore,  in  most  circumstances  a 
need  exists  to  provide  a  legal  alternative  or  third  party 
settlement  of  smaller  claims. 


The  second  issue  concerns  the  limitations  of  the  size 
of  claims  allowed  for  arbitration.  The  variation  in  arbi- 
tration systems  indicates  that  there  are  two  predominate 
theories  of  what  size  claims  are  applicable  for  arbitration. 
The  limited  scope  arbitration,  where  a  top  limit  is  placed 
on  claims  that  can  be  paid  out  of  an  arbitration  proceeding, 
can  have  the  objective  of  providing  a  forum  for  small  con- 
tract disputes  and  therefore  providing  a  service  to  smaller 
contract  claims.  Unlimited  arbitration  is  a  uniform  pro- 
cedure for  all  claims  regardless  of  dollar  amount  or  con- 
tractor size,  but  it  also  requires  a  more  regulated  system 
for  control. 


The  issue  of  legislation  was  identified  in  several 
areas  of  the  discussion.  Several  needs  must  be  addressed 
for  developing  the  final  format  for  the  arbitration  system. 
If  arbitration  is  to  be  accepted  by  the  groups  that  are 
using  the  system,  then  they  need  to  be  included  in  the  for- 
mulation of  the  legislation.  If  possible,  someone  familiar 
with  arbitration  should  be  consulted  during  the  development; 
perhaps  the  AAA  could  be  consulted  in  this  regard.  Other 
interested  groups  would  be  the  contracting  groups  that  work, 
with  the  IDOH,  the  administrative  department  that  would  be 
in  charge  of  administration  of  the  proceedings  and  certify- 
ing qualified  arbitrators,  and  possibly  other  state  agencies 
that  are  involved  in  construction  that  would  be  interested 
in  having  the  system  available  for  use  on  other  claims. 
Staff  and  funding  could  be  shared  between  departments  or 
agencies  that  will  use  the  services. 

Certification  of  the  arbitrators  is  another  area  that 
will  demand  close  scrutiny  before  the  system  should  be 
accepted.  A  high  standard  of  qualification  will  reduce  the 
available  pool  of  arbitrators,  while  a  low  standard  of 
acceptable  qualifications  will  open  up  the  arbitrator  pool 
to  less  knowledgeable  people.  Within  this  context  is  the 
problem  of  engaging  active  professionals  in  all  construction 
related   areas   that  will  be  required  to  judge  acts  or  omis- 
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sions  of  fellow   practitioners.    Impartial   arbitrators   in 
this  respect  may  be  difficult  to  obtain. 

Another  issue  that  has  created  some  negative  opinions 
of  arbitration  is  when  decisions  do  not  follow  commonly 
accepted  principles  of  contract  law.  To  counteract  this 
problem,  a  lawyer  could  be  required  as  one  panel  member  or 
at  a  minimum,  decisions  could  be  reviewed  for  legal  require- 
ments. A  careful  balance  must  be  maintained  between  protec- 
tion of  the  legal  interests  and  operational  simplicity  in 
the  system.  Requiring  that  at  least  one  panel  member  be  a 
lawer  may  encumber  the  decision  capability  of  the  panel  to 
the  point  that  it  loses  its  operational  simplicity. 


The  issue  of  Federal  participation  in  any  claim  is 
still  judged  on  a  case  by  case  basis  with  no  guarantees  for 
any  claim  resolution.  There  is  a  concern  here  that, 
although  the  arbitration  panel  has  deliberated  on  the  facts 
of  the  case,  there  may  not  be  a  record  of  how  the  case  was 
actually  decided.  It  is  important  that  proper  documentation 
of  the  claim  and  hearing  be  available  for  review  in  the  case 
of  Federal  participation,  or  at  least  access  to  proper 
backup  information  as  requested.  The  central  issue  in  this 
argument  is  the  necessity  of  having  a  court  recorder  and 
transcript  of  the  hearing.  If  this  is  a  requirement,  the 
costs  of  the  court  recorder  and  transcript  preparation 
should  be  shared  equally  between  the  parties.   Again,   tran- 
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scripts  will  slow  the  decision  process  and  increase  costs. 

The  preceding  issue  involves  another  issue  to  a  certain 
extent.  Discovery  is  not  typically  permitted  in  arbitration 
unless  specific  guidelines  or  language  to  this  effect  is 
included  in  the  legislation  or  procedures.  It  might  possi- 
bly be  better  to  examine  the  formulation  of  a  more  exacting 
standard  for  submission  of  changes  and  claims  rather  than 
permitting  extensive  discovery  procedures.  Exactly  what 
type  of  information  to  include  in  the  submission  is  not 
within  the  scope  of  discussion  here,  but  the  concept  is 
brought  forward  as  an  alternative  to  allowing  discovery. 
Limited  discovery  is  also  possible,  but  as  much  can  be 
accomplished  in  the  prehearing  conference  as  limited 
discovery  will  permit. 

Another  method  to  reduce  the  issues  in  arbitration  is  a 
prehearing  meeting  where  the  parties,  along  with  the  arbi- 
trators, could  reduce  the  generalities  of  the  submission 
statement  into  a  list  of  issues  and  facts  that  are  the  cen- 
tral focus  of  the  dispute.  However,  a  prehearing  meeting 
will  also  consume  time  and  will  have  cost  associated  with  it 
as  well.  These  may  become  negligible  if  the  prehearing 
conference  would  encourage  the  parties  to  resume  negotia- 
tions . 


A  serious  concern  for  arbitration  is  unwarranted  claims 
that   are   submitted  or  claims  that  cannot  be  based  on  facts 


xitl 

from  the  project  records.  Spurious  claims  can  be  prevented 
if  a  penalty  is  available  for  the  arbitrator  to  impose  for 
such  claims.  One  method  to  penalize  those  that  submit 
unwarranted  claims  is  to  have  the  arbitrator  charge  all 
hearing  costs,  preparation  costs  and  attorney  fees  of  the 
defendant  to  the  plaintiff.  This  penalty  provision  in  the 
legislation  should  also  be  available  for  the  contractor  in 
the  case  where  a  claim  should  have  never  occurred.  Overall, 
this  consideration  is  to  prevent  abuse  of  the  arbitration 
hearings  and  provide  a  punitive  measure  for  those  that 
attempt  to  file  unwarranted  claims. 

E  1  .  6   Cone lus  ions 


Arbitration,  at  least  initially,  should  be  on  a  discre- 
tionary basis.  The  most  flexibility  for  selection  of  a 
forum  is  when  the  parties  have  a  choice  of  process.  The 
discretionary  states  identified  earlier  have  not  utilized 
the  process  to  full  advantage  or  have  not  permitted  the  pro- 
cess to  mature.  As  a  pragmatic  estimate  the  claims,  submit- 
ted to  arbitration  should  not  exceed  $150,000  in  value. 


The  study  clearly  demonstrates  that  arbitration  for 
public  construction  has  as  many  variations  in  structure  and 
format  as  there  are  arbitration  users.  Moreover,  the  study 
also  shows  that  a  great  deal  of  advanced  planning  and 
cooperation  between  potential  system  users  will  be  necessary 
for  satisfactory  implementation. 
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The  specific  legal  issues  and  legislative  requirements 
to  implement  arbitration  systems  are  subjects  outside  the 
scope  of  this  investigation,  but  these  do  have  significant 
impact  on  formulation  of  the  arbitration  procedures.  There- 
fore, unless  these  factors  can  be  considered  in  total  while 
developing  the  statutory  version,  trial  applications  should 
not  be  attempted  to  test  the  water.  Without  complete  formu- 
lation of  the  procedures,  frustration  and  discouragement  are 
probably  assured.  Once  legislation  is  approved,  the  damage 
done  by  poor  preparation  of  the  statute  cannot  be  recovered. 


Arbitration  can  be  an  effective  alternative  to  the 
courts  as  long  as  the  parties  using  arbitration  are  aware  of 
the  limitations  and  potential  difficulties  that  are  created 
when  a  particular  system  is  selected.  An  agency  anticipat- 
ing using  arbitration  should  evaluate  their  goals  for  imple- 
menting the  system,  as  well  as  familiarizing  themselves  with 
all  other  available  alternatives,  such  as  mediation. 
Private  and  public  arbitration  have  some  distinct  differ- 
ences in  concept  and  flexibility.  Hopefully,  these  have 
been  adequately  discussed  and  clarified  in  the  main  report. 
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CHAPTER  1   INTRODUCTION 

The  Indiana  Department  of  Highways  has  been  involved  in 
several  major  legal  disputes  with  contractors.  Although  this 
has  not  approached  an  epidemic  scale,  a  recent  survey  of 
both  Indiana  contractors  and  Indiana  Department  of  Highway 
personnel  indicates  that  both  groups  felt  that  more  disputes 
will  carry  over  into  litigation  (9).  Additional  discussion 
of  this  survey  is  presented  in  Chapter  4.  Should  the  anti- 
cipated increase  become  reality,  the  costs  associated  with 
defending  or  instituting  litigation  will  place  a  great  bur- 
den on  both  the  IDOH  budget  and  contractors'  capability  to 
continue  operations.  Complex  litigation  typically  requires 
testing,  special  consultants,  paid  expert  witness  testimony 
and  consumes  substantial  time  of  principle  employees  for 
preparation.  A  method  that  would  reduce  the  time  and  cost 
of  resolving  these  potentially  expensive  and  lengthy  claims 
would  be  a  great  benefit  to  both  the  Indiana  Department  of 
Highways  and  the  highway  contracting  community. 


The  process  of  contract  administration  for  a  construc- 
tion project  is  complex  and  a  highly  subjective  process  when 
it  is  examined  beyond  the  guidelines  and  legalities  of  the 
contract   documents.    Personal   opinions,   bias,   and  other 


nonquant it  at ive  human  factors  are  as  much  a  part  of  the  pro- 
cess as  the  contract  documents.  Often,  disputes  are  more 
related  to  personalities  than  to  a  factual  difference.  How- 
ever, there  is  always  the  possibility  that  the  contract 
documents  may  be  the  source  of  these  disputes  and  claims 
because  of  improper  wording  or  interpretation  problems. 
Regardless  of  the  source  of  a  construction  claim,  the 
overall  impact  of  a  claim  to  both  the  public  agency  and  the 
contractor  is  counterproductive. 

Identification  of  a  process  to  reduce  the  adversary 
relationship  between  the  contractor  and  the  owner  may  help 
in  preventing  the  process  of  litigation.  However,  the 
highest  cost  is  incurred  when  the  internal  procedures  of 
both  the  contractor  and  the  owner  fail  to  consider  the  cost 
of  a  final  dispute  resolution  forum.  Therefore,  the  purpose 
of  this  study  is  to  investigate  the  potential  advantages  and 
liabilities  of  processes  that  are  alternatives  to  the  liti- 
gation process. 


Negotiated  settlement  is  the  most  desirable  but,  unfor- 
tunately, not  all  disputes  are  settled  amicably.  Negotiation 
between  parties  that  are  not  on  the  best  of  terms  may  prove 
to  be  just  a  slight  delay  prior  to  the  extended  process  of  a 
court  resolution.  A  slightly  more  formalized  procedure  that 
parallels  the  negotiation  process  is  mediation.  Mediation 
is  still  in  the  infancy  stage  for  construction,  but  may  be  a 


viable  process  in  certain  circumstances. 

Arbitration  has  developed  into  a  common  alternative  to 
the  litigation  dilemma  and  has  been  adopted  by  many  industry 
associations  as  a  recommended  dispute  resolution  forum.  The 
rapid  growth  of  arbitration  in  the  private  sector  should  be 
an  indication  of  the  potential  of  the  method.  In  1966  there 
were  only  460  construction  cases  administrated  by  the  Ameri- 
can Arbitration  Association  (19).  By  1984  the  volume  of 
cases  had  increased  to  a  case  load  of  3150  cases  (24).  This 
represents  a  585  %  increase  over  18  years.  The  aggregate 
value  of  the  claims  resolved  through  arbitration  in  1984  was 
approximately  $500  million.  A  recent  case  in  Texas  was  set- 
tled where  the  owner  filed  a  $10  million  claim  against  a 
design  and  construct  firm.  The  arbitrators  were  not 
required  to  settle  this  case,  the  negotiations  apparently 
resulted  in  a  solution  after  two  weeks  of  hearings  (4). 
Typically,  an  arbitration  claim  is  not  a  large  dollar  item, 
but  cases  have  reportedly  been  settled  in  the  $8  million 
range.  The  public  sector  side  of  construction  arbitration  is 
not  as  well  established  with  fewer  statistics  available  on 
the  frequency  of  claims.  The  relevant  data  for  individual 
states  is  discussed  in  Chapter  5  as  well  as  statutes  relat- 
ing to  arbitration  in  Indiana. 


Mediation  and  arbitration  are  only  two  of  the   possible 
alternatives   to   litigation.    There   are  also  mini-trials, 


document  escrow  with  panel  review  and  other  specialized 
claims  processes.  Some  of  the  special  systems  developed  for 
projects  will  be  reviewed  in  Chapter  2.  The  primary 
emphasis  of  this  report  will  be  on  the  feasibility  of  imple- 
menting an  arbitration  system  for  the  IDOH. 

1  .  1   Objectives  of  the  Study 

The  objectives  of  the   study   are   listed   below   as   a 
guideline  to  the  primary  focus  of  this  report. 

1.  Evaluate  the  arbitration  processes  of  the  states  that 
are  using  arbitration  for  settlement  of  highway  con- 
struction disputes.  The  large  majority  of  states  allow 
arbitration  in  contracts  but  often  it  is  not  included 
in  highway  construction  contracts. 

2.  A  survey  of  the  administrative  agencies  and  contractors 
of  the  states  was  needed  to  develop  a  measure  of  effec- 
tiveness and  experiences  with  arbitration.  Primarily 
the  purpose  here  was  to  contact  individuals  who  are 
working  within  states  that  currently  use  arbitration  to 
develop  a  feel  for  the  effectiveness  of  arbitration 
based  on  their  experience. 


3.  Investigate  the  appropriate  form  of  arbitration  for 
implementation  within  the  IDOH  administrative  process 
if  deemed  feasible  and  identify  the  requirements  neces- 
sary for  implementation. 


4.  The  final  area  that  needed  to  be  investigated  was  the 
implementation  phase.  Arbitration  of  public  contracts 
claims  for  the  IDOH  may  need  specific  legislation  to 
enable  arbitration  clauses  to  be  included  in  their  con- 
tracts. Sample  legislative  efforts  from  arbitration 
states  were  to  be  reviewed. 

Additional  areas  that  were  to  be  identified  and  evaluated 
along  with  the  primary  objectives  were  the  format  for  using 
arbitration  in  claims  settlement  and  a  brief  review  of  other 
methods  . 


1  .  2   Scope  of  Study 

The  objectives  of  the  study  were  somewhat  restricted 
because  the  intent  was  not  to  re-invent  the  wheel  for  con- 
struction claims  and  contracts.  There  is,  however,  a  lack 
of  understanding  in  many  cases  regarding  the  background  of 
arbitration.  A  complete  discussion  of  the  services  of  the 
American  Arbitration  Association  (AAA)  and  procedures  is 
included  in  the  background  discussion.  The  AAA  has  the  most 
experience  as  an  organization  with  the  administration  pro- 
cess and  has  developed  a  refined  process  for  arbitrating 
construction  disputes.  In  fact,  their  procedures  and  ser- 
vices have  been  selected  to  administrate  construction 
disputes  for  public  construction  projects  in  Delaware  and 
Arizona.  The  scope  of  the  study  can  most  easily  be 
presented  by  discussion  of  the  phases  involved  in  completing 
the  research. 


The  initial  phase  of  research  involved  a  literature 
search.  The  literature  search  indicated  that  arbitration  is 
not  a  popular  literary  topic  in  construction.  In  fact, 
there  were  no  references  for  literature  regarding  public 
highway  arbitration  in  the  American  Arbitration  Association 
library  files.  As  a  result  of  this  gap  in  the  literature 
available,  much  of  the  information  compiled  in  the  litera- 
ture search  was  taken  from  brief  articles  from  a  variety  of 
sources  and  was  consequently  pieced  together.  The  apparent 
lack  of  concise  references  for  arbitration  involving  highway 
construction  claims  is  understandable  due  to  the  lack  of 
written  decisions  and  transcripts  of  most  cases.  Arbitra- 
tion, as  discussed  later,  does  not  follow  a  precedence  rela- 
tionship with  prior  cases  unless  by  some  chance  a  single 
arbitrator  had  presided  for  the  parties  on  a  previous  claim 
that  had  similar  components. 


Telephone  contacts  were  perhaps  the  best  source  of 
information  and  several  contacts  provided  a  wealth  of  infor- 
mation on  the  topic.  The  value  of  these  contacts  cannot  be 
measured  appropriately  nor  can  sufficient  credit  be  noted 
for  those  individuals  willing  to  discuss  the  issues.  Often 
the  individuals  noted  that  what  they  were  saying  was  per- 
sonal opinion  and  not  an  official  posture  of  the  organiza- 
tion  for   which   they   worked.   Therefore,  the  names  of  the 


individuals  contacted  are  not  included  as  part  of  this 
research.  Some  of  their  opinions  are  included  since  they 
have  experienced  the  arbitration  system  first  hand  and  they 
highlighted  various  advantages  and  disadvantages  of  arbitra- 
tion for  public  agencies. 


The  ultimate  purpose  for  this  study  was  to  present  to 
the  IDOH  a  comprehensive  view  of  the  arbitration  process  and 
the  experiences  of  other  governmental  units  that  have  simi- 
lar practices.  Whenever  a  study  is  performed  of  this  nature 
it  is  desired  that  the  researcher  conclude  that  "Method  A  is 
better  than  Method  B."  The  comparison  is  difficult  in  claims 
and  arbitration  because  each  and  every  case  has  peculiari- 
ties that  are  inseparable  from  the  project  uniqueness  and 
the  forum  that  is  used  to  examine  the  claim.  It  is  hoped 
that  the  conclusions  reached  herein  will  at  least  enable 
others  to  appreciate  the  power  of  arbitration  and  also 
understand  the  limitations  as  they  apply  in  a  general  sense. 
The  final  result  of  the  investigation  will  not  be  a  blanket 
endorsement  of  arbitration  or  condemnation.  Instead  the 
final  section  will  present  what  should  be  considered  by  a 
public  agency  that  is  considering  the  establishment  of  an 
arbitration  system. 


CHAPTER  2   DISPUTE  RESOLUTION  PROCESSES 

Before  discussing  claims  resolution  processes,  the 
basic  idea  of  a  dispute  and  a  claim  needs  to  be  clarified. 
Claims  and  "claims  conscious  contractors"  have  become 
synonymous  with  troubled  projects.  However,  in  view  of  con- 
tract documents,  most  contractors  are  merely  using  the  legal 
devices  established  for  their  protection  and,  therefore, 
claims  should  be  viewed  as  proper  exercise  of  eligible 
rights.  Genuinely  frivolous  claims  are  rarely  carried  into 
any  formal  dispute  resolution  process. 


Owners,  including  public  owners,  have  already  esta- 
blished much  of  their  protection  during  development  of  the 
contract  documents.  In  many  public  construction  documents, 
a  specific  effort  is  made  to  describe  the  necessary  adminis- 
trative procedures  and  documentation  requirements  to  assure 
the  proper  determination  of  a  claim.  These  requirements  are 
often  a  preventive  measure  to  keep  any  claim  from  developing 
into  mature  litigation.  Disputes  are  common  on  a  construc- 
tion project  and  are  founded  on  the  basic  nature  and 
interests  of  the  two  parties  to  the  contract.  The  owner  is 
interested  in  getting  the  highest  quality  and  quantity  for 
the   least   cost.  The  contractor  is  interested  in  completing 


the  project  for  a  profit  by  using  the  least  costly  materials 
and  most  expedient  procedures  available.  Neither  side  has 
any  genuinely  homogeneous  interests,  therefore,  disputes 
should  be  expected.  The  entrenched  attitudes  of  the  parties 
only  become  more  hardened  when  a  requested  change  is  denied 
or  possibly  not  fully  investigated  on  the  merits  of  the 
problem,  but  is  denied  based  on  'principle.' 

There  is  a  slight  misconception  that  the  only  available 
remedy  for  obtaining  a  contract  dispute  settlement  is  to 
start  a  legal  action.  This  is  certainly  not  the  case;  and 
some  public  contracting  agencies  have  adopted  procedures 
other  than  litigation  to  settle  construction  claims.  There 
are  three  common  methods  for  final  settlement  in  the  public 
sector,  after  all  administrative  procedures  have  been 
exhausted,  which  are:  the  courts,  boards  of  contract  appeals 
and  arbitration. 


Although  these  avenues  for  resolution  are  available, 
the  most  successful  solution  in  any  claims  situation  is  not 
to  have  to  call  on  a  third  party  or  panel,  but  to  settle  the 
dispute  prior  to  initiating  formal  procedures.  Negotiated 
settlements  are  based  on  terms  that  both  parties  can  agree 
with  and  are  willing  to  abide  by.  Therefore,  the  negotia- 
tion process  will  be  discussed  prior  to  the  claims  resolu- 
tion processes.  Although  brief,  these  discussions  will  pro- 
vide a  basic  background  for  some  later  comparisons. 


in 

2  .  1   Negot lat ions 

Various  books,  papers  and  articles  have  boon  prepared 
for  examining  the  appropriate  postures  and  strategies  that 
are  employed  in  a  negotiation.  Negotiation  generally  means 
that  a  common  ground  for  discussion  exists  and  both  sides 
desire  to  settle.  The  level  of  desire  for  settlement  may, 
however,  vary  considerably.  Certainly  an  owner  that  is  col- 
lecting interest  on  construction  funds  may  not  be  too  wil- 
ling to  try  for  a  quick  settlement.  In  public  construction, 
the  budget  may  not  be  flexible  enough  for  a  large  claim  set- 
tlement and  the  owner  is  interested  in  minimizing  the  claim 
or  settling  at  the  smallest  possible  amount.  A  resistance 
point  for  a  contractor  would  be  the  smallest  monetary  figure 
that  would  be  acceptable  for  resolving  the  issue.  An 
owner's  resistance  point  may  be  described  as  the  largest 
amount  that  the  owner  is  willing  to  expend  to  settle  the 
issue  . 


In  most  cases,  there  is  a  positive  overlap  between  the 
resistance  points  of  the  parties  that  a  skillful  negotiator 
can  exploit,  provided  that  both  parties  are  negotiating  in 
good  faith.  Often  the  most  compelling  issues  for  reaching  a 
negotiated  settlement  are  time  and  cost.  If  work  is  being 
held  up  pending  resolution  or  payment  being  held  for  lack  of 
completion  or  unsatisfactory  work,  the  parties  may  be  wil- 
ling  to   negotiate   sooner   and   be  more  willing  to  express 
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areas  of  accommodation.  Standard  preparation  for  a  claim  in 
litigation  can  consume  funds  and  personnel  time  that  could 
be  productively  spent  on  other  problems. 

Negotiated  settlements  are  definitely  more  desirable 
than  protracted  litigation,  arbitration  or  claims  appeals 
boards.  An  important  theme  to  keep  in  mind  is  that  the  par- 
ties can  continue  to  negotiate  before  and  during  other 
proceedings  and  that  parties  that  are  still  negotiating  are 
in  control  of  the  settlement  agreement.  When  the  dispute 
requires  a  third  party  determination,  the  control  of  settle- 
ment has  been  relinquished  and  terms  established  by  the  for- 
mal settlement  procedure  generaly  have  legal  force  behind 
them  for  settlement,  regardless  of  the  terms. 


There  are  two  traditional  negotiation  stances.  The 
soft  position  is  taken  by  those  negotiators  that  do  not  wish 
to  be  involved  in  conflicts  of  any  sort  regardless  of  the 
nature  of  the  conflict.  They  are  more  than  willing  to  make 
concessions  for  settlement  and  will  often  make  their  first 
offer  very  near  to  their  lowest  possible  negotiating  point. 
They  feel  that  this  will  show  the  opposing  party  that  they 
are  willing  to  make  concessions  on  issues  and  hopefully  the 
other  side  will  reciprocate  concessions  or  accept  the  offer. 
The  opposing  stance  is  the  hard  negotiation.  This  is  the 
popular  contest  of  wills  and  the  "wait  and  see  if  they  col- 
lapse"  position.  In  construction,  particularly  with  the  low 
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bid  process  of  public  construction,  the  two  sides  are  invo- 
luntarily placed  into  these  negotiating  positions.  The  cir- 
cumstances surrounding  the  claim  will  often  dictate  exactly 
how  the  parties  will  approach  the  negotiating  table.  Most 
people,  fortunately,  do  not  find  either  stance  particularly 
appealing  and  hybrid  negotiating  forms  have  evolved  which 
are  neither  soft  or  hard  positions. 

The  Harvard  Negotiation  Project  developed  a  negotiation 
strategy  that  has  been  recommended  for  claims  and  disputes 
settlement.  The  method  is  a  principled  negotiation  and  has 
been  published  as  "Getting  to  Yes"  by  Fisher  and  Ury  (18). 

Principled  negotiations  are  centered  on  four  rather 
basic  areas  or  factors. 


1 .   People 


Separate  the  people  from  the  problem, 


Interests 


Focus  on  interests,  not  positions. 


3 .   Opt  ions  : 


Generate  a  variety  of  possibilities 
before  deciding  what  to  do. 


Criteria 


Insist  that  the  result  be  based  on  some 
objective  standard. 


The  separation  of  the  people  from  the  problem  is  a 
point  of  concern  in  construction  contracts.  Daily  exposure 
of  the  Resident  Engineer  and  the  Superintendent   often   gen- 
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erates  some  very  biased  disputes.  Needless  to  say,  the  egos 
of  the  parties  may  contribute  a  great  deal  to  the  problem 
that  is  unnecessary.  Once  these  two  have  set  their  posi- 
tions and  egos,  it  is  difficult  to  then  suggest  that  one 
should  accommodate  the  other.  This  may  occur  on  one  or  more 
occasions  but  somewhere  along  the  line  a  'get  even'  strategy 
will  evolve.  However,  if  both  could  be  convinced  that  it  is 
to  their  mutual  benefit  to  attack  the  problem  together,  then 
perhaps  progress  toward  a  solution  may  be  made.  If  the 
problem  has  sat  around  for  any  length  of  time,  then  perhaps 
negotiation  will  not  be  productive,  at  least  not  with  these 
particular  negotiators.  Time  always  has  a  tendency  to  har- 
den positions  in  negotiations.  Therefore,  the  next  level  of 
authority  for  both  parties  should  be  brought  into  the  nego- 
tiations to  resume  talks.  Hopefully,  the  next  level  of 
authority  can  preserve  respective  employee  egos  while  work- 
ing toward  a  solution. 


Focusing  on  interests  does  not  mean  to  compromise  nor 
does  it  mean  that  one  side  should  totally  capitulate.  Posi- 
tions do  not  help  either  side  to  be  effective  negotiators. 
This  means  that  there  is  no  bottom  line  but  rather  there  is 
a  common  interest  in  settling  the  dispute.  In  construction 
claims  the  common  interest  points  are  document  interpreta- 
tion and  project  completion.  The  owner  would  like  to  have  a 
completed  project  and  the  contractor  would  like  to  get  paid 
and  move  on  to  the  next  project.   The  longer  the   contractor 


14 

is  on  a  project  after  the  anticipated  completion  time,  over- 
head costs  slowly  absorb  profits.  The  owner  may  be  losing 
rental  payments  or  beneficial  use  of  the  project.  What 
needs  to  be  found  is  an  agreement  that  will  most  likely 
satisfy  interests  of  both  sides  as  much  as  possible  and  in  a 
t  ime ly  fashion. 


Options  are  not  always  easily  seen  when  a  dispute  is 
flaring  up.  There  are  three  immediate  options  that  exist  on 
a  project.  The  first  option  is  the  "do  nothing"  solution; 
rarely  satisfactory  for  either  party,  but  always  an  alterna- 
tive. Second  and  third  are  the  initial  positions  of  the  two 
parties.  These  would  require  capitulation  of  one  or  the 
other.  The  last  two  are  obviously  unsatisfactory  to  both 
parties  or  why  would  they  be  attempting  to  negotiate?  One 
possible  answer  to  negotiations  that  are  not  truly  negotia- 
tions occurs  when  litigation  has  been  started  and  one  or 
both  parties  are  using  the  negotiations  process  as  a  fish- 
ing expedition.  The  parties  are  better  off  if  they  can 
think  in  terms  of  mutually  acceptable  goals  and  options. 
Some  options  generated  may  be  far  fetched,  but  they  may  be 
better  than  the  alternative  of  litigating  a  settlement. 
Alternative  methods  of  settlement  are  not  limited.  Many 
creative  settlements  can  be  developed,  which  satisfy  or 
attempt  to  satisfy  all  interests.  Then  the  negotiators  can 
focus  on  which  of  the  proposed  methods  of  settlement  can 
best   satisfy  both  parties.   This  forces  the  discussion  in  a 
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positive  direction.  Negotiated  settlement  is  the  only  solu- 
tion method  that  can  possibly  end  up  with  a  win-win  solu- 
tion. 

There  has  to  be  a  standard  against  which  the  result  can 
be  measured  or  based.  Reason  with  the  other  party  and  yield 
only  to  a  well-founded  principle,  not  to  any  pressure  that 
has  been  applied.  Standards  in  construction  abound  but  they 
are  generally  not  applicable  on  a  project  level  problem 
unless  there  are  interpretive  specifications  or  performance 
specifications.  Generally,  standards  can  be  extracted  that 
both  parties  can  agree  to  and  development  of  some  agreement 
could  easily  encourage  additional  participation  and  agree- 
ment on  other  issues.  Equipment  rates,  labor  rates, 
material  costs  or  rental  invoices  are  examples  of  standards 
that  can  be  agreed  on,  with  few  or  no  objections,  and  pro- 
vide a  common  basis  for  evaluation. 


If  the  negotiation  process  fails  to  resolve  the  claim, 
a  formal  resolution  process  needs  to  be  implemented.  The 
owner,  in  setting  up  the  contract  documents  has  a  great  deal 
of  control  over  what  procedure  will  be  used.  As  such,  the 
owner  must  be  aware  of  the  fact  that  the  courts  will  require 
a  little  higher  standard  of  the  party  that  originally  dis- 
tributes the  risk,  through  the  contract  documents.  Both  par- 
ties must  be  aware  of  the  fact  that  once  negotiation  fails, 
a  third  party  will  be  brought  into  the   discussion   for   the 
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purpose  of  settling  the  issue.  In  either  litigation  or 
binding  arbitration,  the  decision  is  final  and  except  for 
extenuating  legal  circumstances  will  not  be  altered. 

Many  times,  public  agencies  have  a  tendency  to  believe 
that  they  are  the  only  source  of  work  for  contractors.  They 
may  control  the  greatest  portion  of  the  volume,  but  contrac- 
tors also  have  other  alternatives  available  to  them.  This 
attitude  is  often  reflected  in  negotiation  tactics  by  the 
hard  sell  position  of  public  owners.  This  position  is 
aggravated  by  low  funding  limits  and  fixed  project  budgets 
for  public  agencies.  When  the  owner  does  have  a  large 
influence  on  the  contracting  community,  but  does  not  nego- 
tiate "fairly,"  the  contractors  will  eventually  increase 
prices  to  cover  this  behavior.  Contingencies  will  be 
increased  to  cover  areas  where  the  contractor  has  had  prob- 
lems in  the  past  with  particular  owner  personnel  or  within  a 
particular  jurisdiction. 


Negotiation  will  always  be  the  best  opportunity  and 
often  the  least  costly  for  claim  and  dispute  resolution,  but 
unfortunately,  not  everyone  recognizes  the  advantages  in 
comparison  to  the  alternatives.  A  fair  and  equitable  treat- 
ment of  the  contractors  will  not  only  aid  in  the  negotiation 
of  disputes,  but  in  the  long  term  will  lower  contingency 
items  and  therefore,  the  cost  of  construction.  The  long 
term   effect   of   goodwill   between  the  owner  and  contractor 
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takes  a  long  period  of  time  to  develop.  Moreover,  when  both 
parties  are  dealing  with  each  other  in  a  direct  and  fair 
manner,  the  long  term  trend  would  be  expected  to  be  fewer 
frivolous  claims  and  earlier  settlements  on  all  disputes. 

2. 2   Mediation 

Mediation  is  the  relatively  new  method  for  dispute 
resolution  in  construction  contracts.  Mediation,  at  this 
time,  is  primarily  supported  through  the  American  Arbitra- 
tion Association.  Mediation  is  nothing  more  than  a  third 
party  neutral  assisted  negotiation.  The  assistance  comes 
from  a  neutral  third  party  that  meets  separately  with  the 
parties  and  jointly  to  point  out  areas  of  agreement  and 
weaknesses  in  arguments.  The  mediator  does  not  participate 
in  settlements  but  acts  as  a  catalyst  to  keep  the  negotia- 
tion process  moving. 


Very  little  has  been  done  in  the  construction  industry 
with  mediation.  In  1984,  twenty  cases  were  submitted  to 
mediation  and  only  two  in  1983.  Most  of  the  cases  involved 
claims  in  excess  of  $500,000  and  one  that  was  $8.5  million. 
The  $8.5  million  claim  was  settled  in  six  hours,  according 
to  the  article  (24).  In  addition,  the  AAA  is  planning  to 
publish  new  information  on  mediation  that  is  more  specific 
on  confidentiality,  mediator  qualifications  and  authority. 
Construction  industry  mediation  rules  are  supplied  in  Appen- 
dix B. 


18 


A  mediator,  like  a  good  negotiator,  recognizes  the 
resistance  positions  of  the  two  parties.  Typically,  a  medi- 
ator will  work  separately  with  each  party  in  an  attempt  to 
find  out  if  there  is  room  in  their  respective  positions  for 
agreement.  The  mediator  does  not  get  involved  in  actually 
designing  the  agreement  but  rather,  acts  as  a  go  between. 
In  joint  sessions  the  mediator  needs  to  identify  issues  that 
the  parties  have  reached  agreement  on  and  what  the  remaining 
issues  are  before  a  settlement  can  be  finalized.  In  addi- 
tion, the  mediator  can  identify  weak  or  unfounded  issues 
that  will  need  additional  clarification  or  possibly  elimina- 
tion from  the  discussions.  An  important  function  of  a  medi- 
ator is  to  not  release  information  on  positions  directly. 
In  private  sessions  one  party  may  indicate  that  they  are 
willing  to  settle  for  a  figure  different  than  the  figure 
presented  at  the  negotiating  table.  This  information  is 
confidential  and  needs  to  remain  as  such.  However,  if  both 
parties  release  this  information  to  the  mediator,  the  media- 
tor can  evaluate  if  there  is  a  common  area  for  settlement. 
The  negotiator  must  develop  and  maintain  a  high  level  of 
confidence  with  both  parties  to  be  successful.  Mediation 
has  great  potential  for  use  in  construction  claims  resolu- 
tion. Perhaps  the  largest  problem  will  be  to  find  a  media- 
tor that  both  parties  will  be  willing  to  use  with  confi- 
dence . 
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2. 3   Litigation 

Litigation  is  by  far  the  most  prevalent  method  associ- 
ated with  public  construction  claims  settlement.  The  courts 
have  a  long  history  of  decisions  relating  to  construction 
disputes  of  every  nature.  However,  in  allowing  the  contrac- 
tor to  institute  litigation,  the  owner  must  examine  what 
potential  impact  the  outcome  will  have. 

Construction  contracts  will  generally  include  numerous 
parties  that  may  all  be  involved  in  the  litigation.  Con- 
tractors, subcontractors,  suppliers,  testing  firms, 
architects/engineers,  manufacturers,  sureties  and  of  course 
the  owner.  Generally  it  will  be  the  contractor  that  ini- 
tiates the  claim  and  will  normally  try  to  include  every  con- 
ceivable party  to  the  claim  as  possible.  Of  course,  this 
means  that  all  the  parties  named  in  the  suit  must  have  some 
sort  of  contractual  relationship  or  privity  of  contract  with 
the  contractor.  Owners  often  find  themselves  in  the  posi- 
tion of  being  the  only  party  with  privity  of  contract  with 
the  contractor  and  even  though  the  design  engineer  is  actu- 
ally at  fault,  the  contractor  may  only  sue  the  owner.  The 
owner  must  then  seek  separate  recourse  from  the  design 
engineer  and  possibly  risk  not  collecting  from  the  engineer. 


Other  considerations  the  contractor  will  look  at  in 
deciding  the  best  strategy,  will  be  financial  capability, 
jurisdiction,  venue  and  importance  of  a  particular  party   to 
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the  action.  Contractors  would  most  likely  wish  to  file 
against  a  maior  public  owner  in  Federal  Courts  rather  than  a 
local  court  with  jurisdiction.  In  most  cases  a  major  con- 
struction contract  will  qualify  for  Federal  Court  if  the 
parties  are  residents  of  different  states  or  involve  a 
federal  question  and  the  dollar  value  of  a  claim  will  exceed 
$10,000.  In  general,  a  State  Court  will  be  able  to  hear  any 
claim  as  long  as  it  is  not  specifically  reserved  for  federal 
jurisdiction.  In  cases  where  more  than  one  court  will  qual- 
ify under  the  jurisdictional  questions,  the  plaintiff  will 
attempt  to  select  the  most  advantageous  for  the  particular 
situation.  Some  of  the  factors  to  be  considered  are  a 
favorable  judge,  area  of  plaintiff's  residence  and  the 
docket  load  of  the  court  under  consideration. 

Often  the  first  step  after  the  filing  requirements  have 
been  met  is  for  the  court  to  call  a  pretrail  hearing.  The 
purpose  for  pretrial  hearings  is  to  clarify  the  issues  of 
case  and  attempt  to  obtain  admission  of  facts  and  documents 
that  are  agreeable  with  both  parties.  The  overall  objective 
is  to  employ  whatever  means  possible  to  aid  in  speeding  the 
settlement  of  the  claim. 


The  discovery  stage  of  the  litigation  is  to  obtain  what 
evidence  is  necessary  for  preparation  prior  to  trial.  There 
are  several  ways  information  can  be  obtained  for  trial 
preparation.    Depositions,   interrogatories,   requests   for 
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documents  and  requests  for  admission.  Depositions  are  oral 
testimonies  under  oath  of  persons  who  are  familiar  with  or 
have  knowledge  relevant  to  the  case.  A  transcript  of  the 
testimony  is  normally  taken  by  a  stenographer  and  copies 
made  available  for  both  parties. 

Interrogatories  are  a  list  of  written  questions  that 
are  answered  in  writing  under  oath.  The  written  responses 
are,  generally,  carefully  reviewed  prior  to  return  so  inter- 
rogatories may  be  of  somewhat  less  importance  than  deposi- 
tions. Less  important  in  the  respect  that  information  can 
be  somewhat  concealed  or  veiled  in  the  responses  which  will 
effectively  reduce  the  factual  content.  Interrogatories  may 
only  be  taken  of  the  parties  and  not  others  as  in  the  depo- 
sitions. Another  purported  weakness  in  the  interrogatory  is 
that  they  are  very  time  consuming  between  draft  reviews  and 
mai 1 ing . 


Documents  can  often  supply  a  great  deal  of  information. 
Generally  either  party  has  the  right  to  formally  request 
copies  of  documents  held  by  the  other  party.  In  addition, 
an  important  issue  in  some  construction  cases  is  allowing 
testing  and  sampling  of  materials  within  the  scope  of  the 
claim.  Examples  of  documents  that  are  important  in  a  con- 
struction claim  are  as  follows: 

-  The    original    schedule 

-  As-built     schedule 
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-  Bid  documents 

-  Progress  reports 

-  Correspondence 

-  Daily  diary  or  foremens  reports 

-  Test  results 

-  Change  orders 

-  Material  Certifications 

-  As-built  plans 

-  Telephone  call  logs 

Although  this  is  not  an  all-inclusive  list,  the  possible 
volume  of  documents  becomes  close  to  unmanageable  for  proper 
evaluat  ion  . 

A  request  for  admission  is  a  request  that  is  served  by 
one  party  to  get  an  admission  of  truth  to  particular 
matters.  The  purpose  of  admission  is  to  eliminate  certain 
issues  of  the  case  that  both  parties  agree  on.  The  requests 
are  generally  specific  enough  to  require  only  a  simple  yes 
or  no  response  or  a  very  brief  explanation. 


With  the  completion  of  discovery,  hopefully,  issues 
have  been  narrowed  as  much  as  possible  and  it  is  always  con- 
ceivable that  a  settlement  will  occur  before  any  trial  takes 
place.  Pretrial  settlements  often  occur  based  on  the  weight 
of  the  evidence  produced  during  discovery.  In  construction 
cases  the  presentations  made  during  the  opening  stage  of  the 
trial  are  intended  to  set  the  stage  in  broad  brush  terms  and 
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show  the  positions'  of  the  parties.  The  evidence  presented 
will  then  normally  be  presented  in  a  chronological  fashion 
and  the  level  of  detail  will  increase  for  each  area.  Cross 
examination  of  plaintiff's  witnesses  follows  and  then  the 
defense  will  present  evidence.  The  plaintiff  then  can  cross 
examine  the  defendant's  witnesses.  The  whole  purpose  of 
cross  examination  is  essentially  to  discredit  the  other  par- 
ties' presentation.  Summary  presentations  are  made  by  both 
sides  and  the  case  concluded.  Depending  on  the  situation, 
the  trier  of  fact  may  be  a  judge  or  a  jury,  who  makes  a 
decision  based  upon  the  evidence  presented.  Judges  are 
required  to  present  findings  of  fact  and  conclusions  of  law 
and  will  delay  the  decision  presentation  until  complete 
documentation  is  finished. 

If,  after  the  decision,  either  party  feels  that  there 
is  an  error  in  the  finding  they  may  appeal  the  decision. 
Settlement  is  enforced  by  a  writ  of  execution  which  author- 
izes seizure  of  property  if  the  judgement  is  not  paid. 


In  a  court  trail  there  are  many  nuances  that  must  be 
observed  and  there  is  always  the  possibility  that  a  legal 
error  or  poorly  prepared  presentation  may  nullify  a  justifi- 
able recovery.  Construction  projects  are  complex  arenas  and 
when  they  are  presented  to  a  lay  jury,  the  terminology,  not 
to  mention  technology,  is  a  cause  of  confusion.  Progress  is 
slow  when  the  jury  must  receive  a  minimal  level  of   instruc- 
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tion  on  basic  techniques,  definition  of  terms  and  industry 
practices.  However,  it  is  better  to  assume  that  the  jury 
knows  nothing  in  the  technical  areas  and  prepare  for  several 
mini-seminars  that  will  aid  the  jury  in  evaluating  evidence 
presented  . 

2  .4   Arbitration 

Arbitration,  as  the  primary  subject,  will  be  given  a 
very  brief  definition  at  this  time.  A  full  explanation  and 
development  will  follow  in  later  sections. 

Arbitration  is  a  less  formal,  somewhat  less  costly  and 
faster  method  for  resolving  claims.  Every  alternative  to 
the  court  solution  will  have  proponents  and  opponents  and 
arbitration  is  certainly  no  exception.  Arbitration  has  been 
viewed  by  some  people  as  a  50-50  division  of  the  claim.  It 
may  be  true  that  few  arbitrations  clearly  define  fault  and 
award  total  damages  requested  by  either  party,  but  most 
times  the  award  is  adjusted  to  a  level  that  complies  with 
the  information  presented. 


Construction  arbitration  draws  supporters  from  the 
requirement  that  the  arbitrators  are  knowledgeable  in  the 
peculiarities  and  complexities  of  the  construction  industry. 
Arbitrators  are  often  well-known  individuals  that  are  well 
respected  within  the  industry  for  their  expertise  or  at 
worst,   they  may  not  have  national  reputations,  but  are  well 
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versed  in  the  topic  through  industry  affiliation  or  prac- 
tice. The  less  constrained  atmosphere  of  a  conference  room 
rather  than  a  courtroom  is  a  factor  that  appeals  intuitively 
to  many  supporters  of  arbitration.  Typically,  the  rules  and 
procedures  are  less  restrained  than  the  procedural  rules  of 
a  courtroom  and  the  arbitrator  may  hear  testimony  that  would 
normally  not  be  permitted  in  court.  Hearsay  evidence  is  an 
excellent  example  of  evidence  that  is  permissible  in  arbi- 
tration that  is  not  admissible  evidence  in  a  courtroom.  The 
arbitrator  can  permit  hearsay  evidence,  if  it  will  help  to 
clarify  issues.  However,  it  is  up  to  the  arbitrator  to 
weigh  the  evidence  appropriately. 


Many  arbitration  hearings  are  held  before  a  single 
arbitrator.  A  panel  of  three  is  commonly  used  for  very  com- 
plex cases  or  where  the  parties  request  a  three  member 
panel.  Arbitration  will  normally  require  less  total  calen- 
dar time  to  arrive  at  a  decision.  The  overall  time  span  of 
arbitration  hearings  may  occasionally  be  longer  than  the 
time  for  hearing  evidence  in  a  court  hearing,  due  to 
lawyers'  delays  or  schedule  problems  of  the  arbitrator. 
Many  arbitrators  are  active  in  other  businesses  or  have 
other  duties  that  prevent  them  from  devoting  many  consecu- 
tive days  to  the  hearings.  The  hearings  are  generally  held 
at  intervals  if  the  case  needs  more  than  one  or  two  days  to 
present  evidence.  Arbitrators  are  not  normally  compensated 
for   most  of  their  cases.   Compensation  can  be  included,  but 
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is  typically  limited  to  support  for  travel,  lodging  and 
meals  unless  some  other  arrangement  has  been  made  with  the 
arbitrator.  Depending  on  the  length  of  time  the  presenta- 
tions take  the  parties  are  only  responsible  for  support 
costs  of  the  arbitration  and  filing  fees. 

There  are  few  statistics  available  for  arbitration 
experiences  for  public  agencies.  State  processes  and  a 
detailed  evaluation  of  arbitration  are  presented  in  later 
sections . 

2 . 5   Contract  Appeals  Boards 

The  third  method  of  dispute  resolution  for  public  con- 
struction is  the  development  of  contract  appeals  boards. 
This  system  is  well  established  in  the  Federal  government 
and  the  majority  of  the  following  discussion  will  be  direc- 
ted toward  the  various  procedures  of  the  these  review 
boards.  The  general  discussion  that  follows  is  in  the  con- 
text of  the  federal  contract  appeals  boards.  Some  public 
agencies  at  the  state  level  have  opted  to  form  state  level 
review  boards  which  function  in  a  manner  similar  to  the 
federal  boards. 


Each  federal  agency  that  engages  in  construction  has 
the  right  to  establish  contract  appeals  boards  to  hear  con- 
tract disputes.  If  the  agency  does  not  encounter  enough 
claims   to   warrant   a   full-time   panel,  their  cases  may  be 
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deferred  to  another  agency  review  board.  A  federal  claims 
review  board  is  comprised  of  an  appointed  panel  of  a  minimum 
of  three  impartial  administrative  judges.  There  are  a  few 
restrictions  or  qualifications  for  the  panel  members.  Each 
panel  member  must  have  a  minimum  of  five  years  of  experience 
in  public  contract  law.  Their  jurisdiction  is  not  limited 
to  construction  disputes,  but  over  all  contracts  that  are 
involved  with  procurement  of  property  and  services.  Con- 
struction is  included  under  the  services  area. 

The  procedures  within  the  board  hearings  are  similar  to 
those  of  a  court.  The  judges  can  subpoena  witnesses,  admin- 
ister oaths,  authorize  depositions  and  subpoena  appropriate 
records  to  the  claim.  As  with  the  court  system  both  the 
government  and  the  contractor  have  the  right  of  appeal  to 
the  Court  of  Claims.  One  particular  item  of  note  with  this 
system  is  that  under  the  Contracts  Disputes  Act  of  1978,  the 
contractor  has  the  right  to  file  the  claim  directly  with  the 
Court  of  Claims  and  bypass  the  appeals  board  procedure 
entirely. 


Another  particularly  interesting  item  of  the  federal 
claims  review  board  is  the  fraud  provision  of  the  1978  law. 
A  contractor  must  certify  that  the  information  is  accurate 
and  complete.  If  there  is  evidence  of  fraud  in  the  claim 
the  government  can  recover  the  value  of  the  claim  from  the 
contractor.   This  is  an  obvious  attempt  to  prevent  frivolous 
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claims  from  being  presented  to  the  board.  The  decisions  of 
the  contract  appeals  boards  are  written  and  can  be  cited  as 
a  legal  precedence  in  other  cases. 


The  procedures  for  filing  the  claims  are  well  esta- 
blished and  if  the  requisite  schedules  are  not  adhered  to 
the  contractor  may  have  to  surrender  any  further  action. 
The  first  step  in  the  procedure  is  to  submit  the  claim  in 
writing  to  the  contracting  officer  who  has  been  identified 
in  the  contract  documents.  The  contracting  officer  has 
sixty  days  to  issue  a  response  to  the  claim.  A  $50,000  or 
less  claim  will  be  decided  by  the  contracting  officer  within 
the  sixty  day  period.  If  it  is  more  than  this  amount,  the 
contracting  officer  can  either  issue  a  decision  or  stipulate 
a  date  when  the  decision  will  be  made.  After  receipt  of  the 
decision  the  contractor  then  has  ninety  days  within  which  an 
appeal  may  be  filed  with  the  agency  board  unless  the  choice 
is  made  to  go  directly  to  the  Court  of  Claims  in  which  case 
the  time  period  is  one  year.  If  an  appeal  is  needed  out  of 
the  board  decision,  it  must  be  submitted  within  120  days  of 
the  decision.  A  single  member  of  the  board  can  rule  on 
claims  less  than  $10,000  and  must  render  a  decision  in  120 
days.  Some  rules  may  differ  between  agencies,  so  the  con- 
tractor must  review  the  particular  agency  rules  prior  to 
filing  a  claim. 


29 

Some  states  have  taken  the  federal  system  as  a  model  to 
establish  administrative  review  boards.  As  with  the  federal 
agencies  the  capabilities  of  boards  vary  greatly  and  their 
decisions  may  not  be  binding  in  some  states.  The  track 
record  of  state  level  appeals  boards  is  not  well  established 
as  is  the  case  with  arbitration. 

2  . 6   Special  Project  Level  Procedures 

Some  agencies  in  public  construction  have  found  that 
all  their  existing  contracting  and  claims  procedures  are 
inadequate  to  meet  specific  needs  of  unique  projects.  Typi- 
cally these  projects  have  been  major  civil  works  that  need 
special  attention  to  prevent  disputes  from  tying  up  the  pro- 
ject over  extended  periods  of  time.  Several  are  presented 
here  to  indicate  what  changes  or  innovative  methods  can  be 
considered  in  major  projects  or  possibly  for  application  to 
long  term  programs. 

2.6.1   Eisenhower  Second  Bore 


On  some  major  projects  special  construction  contracts 
have  been  set  up  that  go  to  great  lengths  to  try  and  prevent 
the  debilitating  affects  of  a  dispute.  The  Eisenhower 
Second  Bore  contract  is  a  good  example  of  the  ability  of  a 
public  body  to  recognize  a  potentially  claim  ridden  contract 
and  make  an  effort  to  resolve  the  problem  prior  to  contract 
initiation  (21). 
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The  contracting  agency,  the  Colorado  Division  of  High- 
ways, had  a  major  advantage  in  developing  this  system,  which 
was  prior  experience  on  the  first  bore.  Most  of  their 
experience  was  bad.  Delays  and  claims  held  up  completion  of 
the  first  bore  by  two  years  and  the  final  cost  increased 
from  the  original  estimate  of  $54  million  to  $108  million  at 
completion.  The  decision  was  made  to  revise  the  entire  con- 
tract formulation  to  avoid  a  repetition  of  the  first  bore 
contract  mistakes.  Although  the  project  was  issued  as  a 
single  contract,  various  portions  were  packaged  to  ensure 
tighter  cost  control.  Within  the  contracts  themselves, 
exculpatory  language  was  removed  and  modified  unit  price 
contracts  established.  Extensive  and  more  rigorous  prequal- 
ification  requirements  were  established  including  the  list- 
ing of  anticipated  project  personnel  and  relative  experi- 
ence. An  independent  review  board  was  established  for 
resolving  any  project  disputes.  They  were  selected  by  a 
procedure  common  to  selection  of  arbitrators  with  the  excep- 
tion that  they  were  compensated  through  a  three  party  con- 
tract for  the  duration  of   the  project. 


The  most  unusual  aspect  of  the  contract  was  the 
requirement  for  escrow  documents.  Since  the  owner  wished  to 
preserve  as  much  information  as  possible  in  the  event  that  a 
dispute  occurred,  the  bidding  contractors  were  required  to 
submit  sealed  detail  data  from  their  bidding  documents. 
Once   the   bids   were   read,  the  low  bidder's  documents  were 
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opened  and  reviewed  for  adequacy  and  then  returned  to  the 
contractor  to  place  into  an  acceptable  depository.  The  docu- 
ments of  the  other  unsuccessful  contractors  were  returned, 
unopened,  after  the  successful  contractor  had  been  selected. 
The  escrow  documents  were  to  be  available  only  to  a  select 
list  of  highway  department  officials  in  the  case  of  a  major 
claim  to  evaluate  what  the  contractor  had  interpreted  prior 
to  the  contract.  The  contractor  voluntarily  extended  the 
privilege  to  the  review  board  as  well.  In  addition  multiple 
escalation  clauses  were  included  to  cover  long  term  cost 
increases  on  some  materials  and  labor. 

The  extensive  amount  of  contract  preparation  and  plan- 
ning led  to  a  very  successful  project  that  involved  only 
three  minor  claims.  The  project  capably  demonstrates  what 
can  be  done  to  prevent  claims  when  the  effort  is  made  to 
control  the  situation  early  in  the  contract.  A  great  deal 
of  the  foresight  in  this  case  came  from  prior  experience  at 
the  same  project  location.  Although  few,  if  any,  similar 
chances  will  occur  again,  the  key  topic  of  submitting  con- 
tract documents  into  an  escrow  account  for  later  evaluation 
is  appealing.  The  escrow  effectively  prevents  any  manipula- 
tion of  data  prior  to  analyzing  claims. 

2.6.2   Metropolitan  Atlanta  Rapid  Transit 


The   Metropolitan   Atlanta   Rapid    Transit    Authority 
(MARTA)   selected   arbitration   as   the   dispute   resolution 
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process  for  a  billion  dollar  program  (19).  They  reviewed 
several  other  alternatives  to  the  court  system  and  for  a 
while  had  no  contract  language  for  claims  procedures.  Even 
though  there  was  no  specific  language  for  claims  resolution 
they  proceeded  to  let  several  contracts.  The  system  evolved 
as  a  modified  arbitration  system  after  reviewing  what  other 
metropolitan  areas  had  experienced  with  dispute  resolution 
on  similar  projects. 


The  system  for  claims  resolution  involved  a  chain  of 
command  approach.  The  arbitration  system  was  available  only 
after  a  full  staff  counsel  review  had  occurred.  They  tar- 
geted a  two  week  period  for  review  of  a  claim  once  the  con- 
tractor had  requested  a  final  determination.  This  involved 
a  second  group  of  committees,  comprised  of  top  level  person- 
nel. Their  final  decision  was  then  subject  to  arbitration 
at  the  request  of  the  contractor.  The  administration  of  the 
hearings  was  conducted  by  the  American  Arbitration  Associa- 
tion. If  the  dispute  involved  a  claim  of  $25,000  or  less,  a 
single  arbitrator  was  used  who,  by  the  agreement  language, 
had  to  be  a  lawyer.  Larger  claims  were  decided  by  three 
member  panels  of  which  at  least  one  member  had  to  be  a 
lawyer.  The  requirement  of  having  at  least  one  lawyer  on 
the  panel  or  to  be  the  sole  arbitrator  originated  from  con- 
vincing arguments  of  the  local  legal  professionals.  Their 
contention  was  that  arbitration  decisions,  at  times,  did  not 
follow  any  legal  basis  for  arriving  at  decisions.   Inclusion 
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of  a  lawyer  on  the  panel  would  provide  a  minimal  amount  of 
insurance  that  the  decision  would  have  a  legal  foundation  as 
well  as  the  freedom  of  an  arbitration  hearing. 

In  addition  to  securing  a  legal  presence  on  the  panels, 
the  clauses  prepared  for  the  MARTA  arbitrations  included; 
allowing  the  use  of  federal  rules  of  discovery,  all  deci- 
sions had  to  follow  laws  applicable  to  government  procure- 
ment contracts,  and  the  arbitration  clause  was  mandatory  in 
all  subcontracts. 

The  system,  at  the  time  of  initial  publication,  was 
operating  successfully  and  few  cases  had  reached  arbitra- 
tion. However,  a  follow  up  report  indicates  that  the  program 
has  had  some  difficulties.  MARTA  has  avoided  arbitration  on 
claims  involving  amounts  over  $250,000.  The  reason  for  the 
limitation  is  the  agency's  dissatisfaction  over  arbitrators 
decisions  on  legal  matters.  Overall  MARTA  has  found  that 
arbitration  is  "equitable,  expeditious  and  inexpensive 
(23)." 

2.6.3   Mi lwaukee  Pollution  Abatement  Program 

The  Milwaukee  Metropolitan  Sewerage  District  (MMSD) 
formed  a  special  group  for  risk  and  claims  management  on  a 
$1.63  billion  project  that  is  expected  to  run  until  1996 
(31).  Their  data  indicated  that  settlement  costs  in  con- 
struction disputes  ran  from  10%  to  40%  of  the  contract  cost. 


34 


The  purpose  of  the  group  was  to  develop  and  implement  a  cost 
effective  program  for  timely  resolution  of  construction 
disputes. 

The  final  program,  suggested  by  the  group,  provided  for 
equitable  risk  sharing,  dispute  prevention  and  claims 
settlement.  The  major  areas  that  the  group  worked  on  were 
the  changed  conditions  clauses.  Other  recommendations  were 
that  the  MMSD  make  extensive  underground  investigations  and 
develop  specific  divisions  on  risk.  The  group  proposed  a 
breakdown  on  risk  distribution  that  reflected  their  inter- 
pretation of  the  contracts  and  how  the  project  would  pro- 
ceed. Owner-furnished  material,  site  access,  contract  modi- 
fication, defective  specifications  and  acts  of  MMSD  were  all 
assigned  as  owner  risk  items,  while  means  and  methods  of 
construction,  permits,  site  safety,  contractor  materials, 
bonds  and  cost  escalations  (except  for  contract  changes) 
were  assigned  to  the  contractors.  Areas  for  shared  risks 
were  delays,  insurance  and  outside  influences. 

When  the  article  was  written  $131  million  was  under 
contract  and  the  cost  of  claims  was  only  1%  (some  claims 
were  still  pending).  This  project  shows  a  success  story  to 
date  and,  most  importantly,  how  a  well  developed  contract 
system  can  alleviate  claims.  The  importance  of  this  program 
is  that  it  shows  what  can  be  done  to  prevent  claims  from 
developing  rather  than  letting  them  happen  and  trying  to 
find  a  method  to  resolve  them. 
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These  three  projects  are  indicative  of  the  advantages 
to  be  gained  from  advanced  planning  and  preparation  for  con- 
struction claims.  The  experiences  gained  by  these  three 
projects  may  provide  field  tested  claims  resolution  systems 
for  future  construction  projects.  Although  not  every  agency 
will  have  opportunities  as  great  as  these  projects  provided, 
a  public  agency  could  view  their  entire  annual  budget  and 
other  long  range  plans  as  a  "project".  The  advance  prepara- 
tion and  planning  towards  risk  distribution  and  claims 
prevention  would  have  a  positive  benefit  as  these  projects 
have  demonstrated.  The  variable  nature  of  construction  pro- 
jects will  often  require  innovative  solutions  for  equitable 
risk  distribution.  In  public  agencies  the  initial  resis- 
tance towards  change  and  innovation  must  be  overcome  before 
these  plans  can  take  affect. 
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CHAPTER  3  ARBITRATION  BACKGROUND 

The  primary  mode  of  settling  construction  disputes  has 
traditionally  been  negotiation.  Approximately  80  percent  of 
all  disputes  are  settled  at  the  project  level.  Another  10 
percent  are  resolved  through  departmental  administrative 
review  proceedings.  The  remainder  are  settled  in  review 
boards  and  commissions  or  through  litigation  or  arbitration. 
Arbitration  is  probably  the  least  used  alternative  in  public 
construction.  Before  discussion  of  the  function  of  arbitra- 
tion and  various  procedures,  a  brief  review  of  the  develop- 
ment and  background  of  arbitration  will  be  helpful. 


The  courts  are  most  commonly  viewed  as  an  adversary 
hearing.  The  myriad  collection  of  rules,  procedures  and 
practices  of  the  courts  are  often  frustrating  to  the  layman 
and  occasionly  to  the  legal  professional  as  well.  Arbitra- 
tion on  the  other  hand,  is  considered  to  be  directed  more 
toward  a  resolution  process  and  not  as  procedure  and  rule 
dependent.  The  less  rigid  set  of  rules  and  processes  gen- 
erates a  certain  amount  of  appeal  to  many  people.  The  more 
informal  atmosphere  of  an  arbitration  hearing  tends  to  aid 
in  maintaining  a  fairly  good  relationship  between  the  par- 
ties  during   all   phases   of   the   hearing   process.     The 
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background  and  history  of  arbitration  will  show  the  develop- 
ment and  legal  "authority"  for  placing  arbitration  measures 
into  construction  documents. 

3. 1   History 

"Access  to  a  court  is  a  matter  of  right  in  litigation. 
...  In  contrast,  arbitration  is  a  process  to  which  no  one  is 
automatically  entitled,  by  constitution  or  by  statute. 
Rather,  it  depends  upon  the  agreement  of  the  arbitrating 
parties  for  its  existence  (15)."  This  refers  to  consensus 
arbitration  which  is  the  basis  for  many  arbitration  agree- 
ments. Where  arbitration  is  compulsory  this  does  not  hold 
true.  Arbitration,  when  instituted  as  a  resolution  pro- 
cedure for  claims  settlement,  is  compulsory  if  it  is  the 
only  recourse.  This  is  an  important  division,  because  if 
the  parties  have  no  choice  as  to  arbitration  or  litigation 
then  the  discussion  of  relative  merits  of  one  system  com- 
pared to  the  other  is  somewhat  moot.  Most  of  the  historical 
development  that  follows  is  based  on  the  voluntary  arbitra- 
tion issues  and  not  compulsory  arbitration.  Therefore,  as 
the  development  is  traced  it  should  be  kept  in  mind  that,  in 
general,  the  parties  agreed  to  arbitrate  and  not  litigate. 


Arbitration  is  not  a  new  phenomenon.  The  origins  of 
arbitration  have  been  traced  into  the  13th  century.  The 
focus  of  this  section,  however,  will  be  on  the  development 
of    arbitration    in    the    United   States.    Construction 
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arbitration  does  not  have  a  very  long  history  in  the  United 
States  but  the  procedure  would  probably  not  exist  now 
without  various  other  industry  and  labor  concerns  that 
instituted  arbitration,  providing  a  foundation  to  work  from. 

American  jurisprudence  is  centered  upon  the  court  sys- 
tems and  English  common  law.  Contracts  are  included  in  the 
civil  laws  and,  more  importantly,  are  part  of  the  common  law 
system  where  the  "law"  is  established  through  the  doctrine 
of  "stare  decisis."  Stare  decisis  is  the  doctrine  of  judi- 
cial precedence.  Once  a  judicial  ruling  is  made,  the 
interpretation  is  then  carried  through  to  other  cases  having 
similar  context.  Occasionally  the  precedent  doctrine  takes 
a  shift  from  previous  decisions  as  the  social  and  economic 
concerns  necessitate  a  change. 


Arbitration  was  historically  prevented  from  having  any 
measurable  effect  by  judges  that  were  protective  of  their 
domain.  This  was  not  too  difficult  for  them  to  do.  All  that 
the  dissenting  party  needed  to  do  was  to  file  in  court  on 
the  question  of  ar bi t rabi 1 i t y  or  legality  of  the  arbitration 
clause  and,  in  most  cases,  the  arbitration  clause  was  found 
to  be  inappropriate.  However,  as  the  court  dockets  grew  in 
size  and  the  time  for  bringing  a  case  to  hearing  extended, 
pressure  by  businessmen  for  arbitration  gained  momentum 
towards  acceptance  and  approval.  It  is  important  to  recog- 
nize the  business  pressure  because  this  is  often  the   mobil- 
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izing  force  behind  initiating  legislation  on  arbitration 
statutes  today.  Construction  industry  associations  and 
groups  are  active  participants  in  developing  and  supporting 
arbitration  as  a  dispute  settlement  technique. 

New  York  State  was  the  first  to  pass  an  arbitration 
statute.  The  law  was  initiated  by  the  State  Bar  and  was 
enacted  in  1920.  Five  years  after  the  initiation  of  the  1920 
New  York  law,  the  United  States  Congress  passed  similar 
legislation.  Many  of  the  early  arbitration  statutes  appeared 
in  important  commercial  states.  A  1948  contract  law  text- 
book for  business  students  included  two  paragraphs  for  arbi- 
tration. The  following  excerpt  is  indicative  of  a  changing 
trend  toward  arbitration  and  in  part  was  taken  from  the  1927 
Pennsylvania  act  (23). 


"A  number  of  jurisdictions,  including  New  York 
and  Pennsylvania  have  enacted  a  statute  which 
virtually  enforces  specifically  contracts  to 
arbitrate.  ...  These  statutes  declare  a  new 
policy  and  abrogate  an  ancient  common-law  rule 
by  making  arbitration  agreements  in  written 
contracts  valid,  enforceable  and  irrevocable." 


Although  arbitration  was  still  a  long  way  from  general 
acceptance,  a  slight  change  in  attitude  toward  arbitration 
was  evident.  This  attitude  change  can  be  partially 
explained  by  two  basic  reasons.  First,  business  disputes 
could  be  more  amicably  settled  in  a  different  atmosphere  and 
arena.    Second,   commercial  arbitration  could  substantially 
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decrease  the  number  of  cases  heard  by  the  courts.  Time  for 
settlement  of  the  dispute  also  became  a  motivating  factor. 
The  reason  that  commercial  or  business  disputes  lend  them- 
selves to  an  alternate  forum  comes  from  the  fact  that  the 
laws  have  been  written  to  effectively  give  criminal  cases  a 
priority  over  civil  litigation.  Thus,  it  often  happens  that 
when  a  trial  date  for  a  construction  contract  dispute  is 
initially  scheduled,  it  often  is  delayed  by  the  judge  to 
give  a  "speedy"  trial  to  a  criminal  case.  Time  is  also  con- 
sidered when  the  issue  concerns  the  withholding  of  funds  due 
to  a  contractor  or  an  owner.  If  a  contractor  has  to  wait 
four  years  to  receive  payment  through  the  courts,  he  has 
effectively  lost  the  use  of  those  funds  in  the  company  for 
that  period  of  time  and  worse  yet,  may  have  borrowed  funds 
to  cover  the  shortfall.  Speed  in  resolution  would  help 
reduce  this  type  of  adverse  impact. 


In  1926  a  not-for-profit  organization  was  founded  and 
named  the  American  Arbitration  Association.  During  this 
period  of  time  the  general  attitude  of  the  courts  was  to 
enforce  arbitration  awards  already  rendered,  but  agreements 
to  arbitrate  future  disputes  were  not  enforceable.  The  sta- 
tutory arbitration  clauses  reversed  this  court  decision 
trend  and  gave  arbitration  agreements  the  foundation  they 
would  need  to  survive.  The  arbitration  statutes  that 
included  the  ability  to  arbitrate  future  disputes  are  termed 
"modern  arbitration  statutes." 
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The  first  significant  work  with  arbitration  was  done  in 
the  labor  relations  area.  During  World  War  II  arbitration 
was  frequently  used  in  settling  labor  cases.  The  concept 
became  established  in  American  Law  as  a  result  of  a  series 
of  decisions  by  the  Supreme  Court  in  1960  involving  the  Uni- 
ted Steel  Workers.  These  cases  are  referred  to  as  the 
"Steelworkers  Trilogy  (34)." 

The  first  effort  to  develop  a  Uniform  Arbitration  Act 
was  developed  by  the  National  Conference  of  Commissioners  on 
Uniform  State  Law  and  approved  by  the  American  Bar  Associa- 
tion House  of  Delegates  in  1955.  Today,  43  states,  inclu- 
ding Indiana,  have  adopted  modern  arbitration  statutes. 
Many  of  which  were  developed  from  the  Uniform  Arbitration 
Act.  Tennessee  became  the  43rd  state  to  adopt  a  modern  sta- 
tute on  May  26,  1983.  Other  states,  which  do  not  have 
"modern  arbitration  statutes"  have  arbitration  statutes  that 
apply  to  existing  controversies  only  and  do  not  extend  to 
arbitration  on  future  disagreements. 


Many  variations  exist  within  these  state  laws  regarding 
exclusions  of  certain  types  of  disputes.  Texas,  for  exam- 
ple, specifically  excludes  arbitration  from  construction 
disputes  or  as  in  the  case  of  the  Indiana  statute;  leases, 
loans  and  sales  are  excluded  in  the  state  arbitration  act. 
Indiana  excludes  leases,  loans  and  sales  from  arbitration 
since  they  are  covered  under  the  Uniform  Commercial  Code. 
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Since  1960,  arbitration  has  become  an  accepted  and 
established  method  for  dispute  settlement  in  maritime 
disputes,  corporate  shareholder  disputes,  automobile 
insurance  claims,  medical  malpractice  and  construction 
disputes  (34).  The  American  Arbitration  Association 
(hereinafter  referred  to  as  AAA)  estimates  that  over  half  of 
the  construction  contracts  in  force  in  the  United  States 
today  have  an  arbitration  clause  incorporated  in  them.  The 
majority  of  these  contract  documents  have  come  from  standard 
agreement  forms  that  have  been  developed  by  various  trade 
associations . 


The  development  of  the  construction  side  of  arbitration 
in  the  United  States  is  a  fairly  recent  development. 
Although  arbitration  clauses  have  appeared  in  construction 
contracts  as  early  as  the  1800s,  they  were  hindered  by  the 
same  enforcement  problems  that  all  arbitration  cases  experi- 
enced (34).  In  1964  a  joint  committee  between  the  AIA  and 
the  AGC  (American  Institute  of  Architects  and  the  Associated 
General  Contractors  of  America)  initiated  a  survey  to  deter- 
mine the  effectiveness  of  arbitration  procedures.  Their 
primary  recommendation  was  to  designate  the  AAA  as  the  sole 
administrator  of  an  arbitration  system  that  was  tailored 
specifically  for  the  construction  industry.  The  National 
Construction  Industry  Arbitration  Committee  (NCIAC)  was  ini- 
tially formed  by  the  Consulting  Engineers  Council  (now  the 
American  Consulting  Engineers  Council),   American   Institute 
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of  Architects,  Associated  General  Contractors,  Associated 
Specialty  Contractors,  Inc.,  and  the  National  Society  of 
Professional  Engineers.  This  group  adopted  the  Construction 
Industry  Arbitration  Rules  with  the  AAA  as  the  administra- 
tor. Today  NCIAC  has  10  member  organizations.  In  addition 
to  the  five  enumerated  above  the  American  Society  of  Civil 
Engineers,  American  Society  of  Landscape  Engineers,  American 
Subcontractors  Association,  Construction  Specifications 
Institute  and  the  National  Utility  Contractors  Association 
have  joined  the  NCIAC.  This  effort  is  maintained  through  35 
advisory  committees  that  are  located  in  metropolitan  areas 
across  the  United  States.  The  commercial  interest  of  these 
various  groups  indicates  that  even  today,  economic  concern 
spurs  the  development  of  arbitration  and  encourages  contin- 
ued use  . 


Recent  evidence  of  the  overall  acceptance  of  arbitra- 
tion by  the  court  system  is  best  demonstrated  by  the  Oregon 
House  Bill  2361,  which  became  effective  on  October  15, 
1983.  The  bill  established  a  permissive  court  system  by 
which  the  state  circuit  and  district  courts  can  make  a  court 
annexed  arbitration  scheme  available  for  settling  certain 
types  of  disputes.  The  eligible  and  ineligible  subjects  of 
arbitration  are  defined,  as  well  as  the  procedures  for 
operation  and  the  procedure  of  the  arbitrations.  Unlike 
arbitration  between  private  parties,  the  court  annexed  arbi- 
tration is  a  public  record  like  the  decisions  of  the  courts. 
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3 . 2   American  Arbitration  Association 

The  most  logical  place  to  begin  an  overview  of  the 
arbitration  process  Is  with  a  discussion  of  the  AAA  methods 
and  the  Construction  Industry  Arbitration  Rules.  As  men- 
tioned earlier  the  AAA  has  been  established  since  1926  and 
probably  represents  the  oldest  formal  arbitration  group  in 
the  United  States.  The  objective  in  this  section  is  to 
become  familiar  with  the  arbitration  process  and  to  present 
the  services  offered  by  the  AAA. 


The  AAA  was  founded  "to  foster  the  study  of  arbitra- 
tion, to  perfect  its  techniques  and  procedures  under  arbi- 
tration law,  and  to  advance  generally  the  science  of  arbi- 
tration (1)."  Income  for  the  nonprofit  organization  comes 
from  the  administrative  fees  charged  for  services  and  con- 
tributions from  supporting  members  as  well  as  sales  of  arbi- 
tration related  literature.  Membership  is  open  to  both 
individuals  and  organizations.  It  should  be  noted  that  a 
member  of  AAA  is  not  an  arbitrator,  only  a  member,  and  arbi- 
trators that  work  with  the  AAA  need  not  become  members  as 
part  of  the  qualifications  to  become  an  arbitrator.  The  AAA 
itself  is  not  the  deciding  body,  but  rather  a  source  for 
qualified  impartial  arbitrators.  The  decisions  by  the  arbi- 
trators are  the  binding  and  enforceable  portion  of  the  arbi- 
tration process.  In  addition  to  providing  arbitration  ser- 
vices,  the   AAA  also  administers  fact  finding,  conciliation 
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and  mediation  services,  either  separate  from  or  in  conjunc- 
tion with  arbitration.  The  AAA  is  a  primary  source  for  edu- 
cational material  and  publications  on  arbitration  as  well  as 
providing  training  sessions  for  arbitrators.  They  also 
maintain  a  complete  library  collection  of  publications  and 
pamphlets  on  all  aspects  of  arbitration. 

The  best  way  to  explain  the  AAA  is  to  describe  the 
actual  procedure  of  filing  a  claim  and  what  steps  are  neces- 
sary to  resolve  a  construction  contract  dispute  under  the 
AAA  Construction  Industry  Arbitration  Rules.  This  entire 
discussion  is  predicated  on  the  fact  that  an  enforceable 
arbitration  clause  is  part  of  the  contract  and  is  therefore 
the  proper  solution  method. 

A  typical  contract  provision  for  arbitration  is  written 
in  the  contract  as  follows: 


"Any  controversy  or  claim  arising  out  of  or  relating 
to  this  contract,  or  the  breach  thereof,  shall  be 
settled  in  accordance  with  the  Construction 
Industry  Rules  of  the  American  Arbitration 
Association,  and  judgement  upon  the  award  may  be 
entered  in  any  court  having  jurisdiction  thereof.  (1)" 


In  the  case  that  such  a  clause  was  not  part  of  the  original 
contract,  a  signed  statement  of  agreement  by  both  parties 
that  describes  the  issues  between  them  may  be  used  to  ini- 
tiate arbitration  under  the  Construction  Rules. 
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If  all  the  preceding  events  are  in  force,  the  Submis- 
sion to  Arbitration  Agreement  must  be  filed  with  the  AAA. 
Upon  receipt  of  the  Submission,  the  AAA  sends  each  party  a 
list  containing  the  names  of  technically  qualified  arbitra- 
tors for  review.  In  construction  disputes  the  list  will 
typically  contain  names  of  contractors,  engineers,  archi- 
tects, builders  or  other  people  that  are  familiar  with  the 
construction  industry  including  lawyers.  Depending  on  the 
dollar  value  of  the  claim,  a  single  arbitrator  or  a  panel  of 
three  arbitrators  will  be  selected. 


The  selection  procedures  are  simple.  The  parties  are 
each  given  seven  days  to  review  the  list  of  names  provided 
to  them.  They  may  strike  any  name  that  is  not  acceptable  to 
them  from  the  list  and  then  number  the  remaining  names  in 
order  of  preference.  The  information  is  provided  only  when 
requested.  The  next  phase  for  selecting  the  arbitrator(s) 
is  for  the  AAA  to  compare  the  two  lists  and  appoint  an  arbi- 
trator both  parties  have  approved.  If  they  did  not  agree 
with  any  of  the  submitted  names,  then  either  additional 
lists  may  be  sent  or  the  AAA  can  appoint  an  arbitrator  as 
long  as  the  one  appointed  was  not  crossed  off  by  either 
party.  In  the  case  of  three  arbitrators,  generally,  one 
arbitrator  is  selected  by  each  party  and  the  third  is  then 
selected  by  the  two  appointed  arbitrators.  Again  if  there 
is  trouble  obtaining  agreement  on  the  third  arbitrator,  the 
AAA  may  appoint  the  third  member. 


47 

After  selection  of  the  arbitrators,  the  AAA  consults 
with  the  parties  to  determine  a  mutually  convenient  location 
and  time  for  the  hearing.  These  arrangements  are  made 
directly  through  the  Association  to  prevent  individual  con- 
tact between  the  arbitrator  and  the  parties  prior  to  the 
hearing.  This  relieves  some  of  the  routine  administrative 
burden  of  the  case  from  the  arbitrator. 

The  parties  may  request  a  prehearing  conference  or  it 
may  be  suggested  by  the  Association  if  it  feels  the  case 
merits  such  an  arrangement.  In  complex  cases  this  could  be 
very  beneficial  to  establish  procedural  concerns.  Some  of 
the  procedural  items  discussed  could  be  document  exchange, 
scheduling  of  hearings,  panel  composition,  witness  lists  or 
transcript  requirements. 


The  hearings  are  generally  less  formal  than  courtroom 
procedures  and  arbitrators  are  not  required  to  follow  civil 
procedure  rules  for  submission  of  evidence.  It  is  the  arbi- 
trators duty  to  determine  what  evidence  is  relevant  and 
admissible  in  the  proceedings.  The  arbitrator  may  admit  evi- 
dence that  typically  would  not  be  admitted  to  a  court  and 
the  evidence  weight  is  determined  solely  by  the  arbitrator. 
Each  party  may  be  represented  by  counsel,  but  the  hearings 
are  conducted  more  like  a  business  meeting  than  a  court  ses- 
sion. Normally  the  complaining  party  presents  their  case 
first,  followed  by  the  respondent,  but   again   this   is   not 
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always  the  case.  Each  party  must  try  to  convince  the  arbi- 
trator of  its  position  and  the  hearing  is  not  closed  until 
each  party  has  completely  presented  their  case. 

The  most  important  aspect  of  any  proceeding,  whether  it 
is  a  court  case  or  an  arbitration  hearing,  is  the  decision 
and  award.  The  purpose  of  the  decision  is  to  leave  the  par- 
ties with  a  solution  based  on  the  relevant  factors.  The 
typical  time  span  of  thirty  days  is  given  to  the  arbitrator 
to  decide  and  render  his  decision.  The  power  of  the  arbi- 
trator ends  with  his  decision.  The  arbitrator  has  no  power 
to  enforce  the  award,  this  is  left  to  the  parties  and  if 
necessary  the  courts.  No  changes  may  be  made  unless  both 
parties  agree  to  reopen  the  case  or  under  some  condition 
that  shows  that  the  decision  was  not  properly  made.  The 
conditions  for  the  appeals  will  be  discussed  later. 


Arbitration  is  not  a  cost-free  hearing.  There  are  the 
arbitrator's  fee  (if  any),  recording  costs,  hearing  room 
costs  and  the  normal  expenses  for  travel  and  lodging  of  the 
arbitrator.  The  arbitrator  will,  under  AAA  rules,  serve  two 
days  at  no  cost  to  the  parties.  After  the  two  day  period, 
the  arbitrator  will  be  compensated  at  a  rate  that  has  been 
previously  agreed  upon.  In  the  case  where  the  parties  fail 
to  establish  a  rate,  the  AAA  will  determine  the  appropriate 
rate  for  compensation.  Half  of  the  total  cost  of  the  hear- 
ing  will  normally  be  assessed  to  each  party  unless  only  one 
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party  requests  a  transcript;  then  they  will   bear   the   full 
costs  of  the  court  recorder  and  transcript  preparation. 


The  basis  for  the  AAA  administration  of  arbitration 
cases  comes  from  the  Rules.  The  right  to  arbitrate  can  come 
only  from  the  law,  the  contract  or  mutual  agreement.  The 
complete  rules  are  given  in  Appendix  A  and  will  be  discussed 
further  with  the  issues  that  are  commonly  evaluated  for 
arbitration. 
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CHAPTER  4  ARBITRATION  ISSUES 

Any  discussion  of  arbitration  will  typically  show  that 
some  people  strongly  support  arbitration,  others  are  against 
it  and  many  have  no  idea  what  you  are  talking  about.  To 
discuss  advantages  and  disadvantages  of  a  topic  there  must 
be  a  baseline  from  which  to  contrast  and  compare.  Obviously, 
in  the  case  of  arbitration,  the  baseline  for  comparison  is 
the  court  system  and  the  judicial  system.  The  improper 
aspect  of  using  the  court  system  for  comparison  is  that  it 
is  not  necessarily  a  perfect  system,  but  rather  the  "other" 
choice  when  comparing  third  party  decisions  that  are  binding 
on  the  participants.  Arbitration  could  also  be  compared  to 
mediation,  mini-trials,  review  boards  and  to  tailored  con- 
tract claim  review  processes  which  are  beyond  the  intended 
scope  of  the  discussion.  However,  these  alternatives  are 
not  necessarily  binding  nor  are  they  as  frequently  encoun- 
tered . 


The  basic  background  of  arbitration  and  some  of  the 
underlying  issues  have  been  discussed  briefly  in  earlier 
sections.  The  following  sections  will  present  the  issues 
that  frequently  become  problems  for  arbitration  versus  liti- 
gation discussions.  Most  of  this  discussion  will  follow 
along  with  the  AAA  rules  and  procedures. 
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The  difficulty  with  presenting  advantages  and  disadvan- 
tages in  legal  matters  becomes  evident  in  the  following 
pages.  The  distinction  between  what  is  an  advantage  for  one 
is  not  automatically  a  disadvantage  for  the  other,  nor  can 
you  present  "crisp"  details  for  either  side  of  an  argument. 
Most  authors  that  write  about  arbitration  versus  litigation 
will  hedge  their  discussion  by  including  a  statement  to  the 
effect  that  both  sides  have  advantages  and  it  is  left  to  the 
reader  to  select  the  appropriate  forum  for  settling 
disputes.  The  statement  is  not  without  merit  as  the  reader 
will  quickly  discover. 

4  .  1   The  Adversary  Relationship 


Arbitration  gets  philosophical  support  from  many  seg- 
ments of  society.  However,  in  construction  the  general 
attitude  of  support  comes  from  the  contractors,  while  the 
majority  of  the  owners  are  not  in  favor  of  the  process.  The 
opposing  attitudes  may  have  some  practical  base.  Contrac- 
tors are  often  the  claiming  party  and  would  like  to  get  a 
quick  ruling  and  award  since  the  moneies  held  by  the  owner 
are  often  operating  funds  and  profits.  The  owners  on  the 
other  hand  are  not  always  compelled  to  settle  issues  quickly 
because  they  have  the  financial  advantage  of  receiving 
interest  payments  on  the  funds  that  have  not  been  released 
to   the   claiming   party.   The  appearance  of  cooperation  and 
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purported  non-adversary  relationship  of  arbitration  pro- 
ceedings are  attractive  on  the  surface,  but  quickly  disap- 
pear when  the  issue  of  payment  is  considered. 

Another  factor  that  is  recognized  universally  is  the 
aspect  of  contract  control  and  risk  distribution.  The  owner 
controls  both  of  these  items  at  the  conceptual  and  develop- 
ment stage  of  the  contract.  Therefore,  the  owner  has  the 
power  to  determine  the  methods  and  procedural  requirements 
for  processing  claims.  The  owner  also  has  the  power  to 
determine  the  distribution  of  risk  in  the  contract  clauses. 
Changed  conditions,  escalation  clauses  and  differing  site 
conditions  clauses,  when  properly  prepared,  can  affect  the 
distribution  of  risk  into  a  more  or  less  equitable 
arrangement . 

Even  with  additional  contract  preparation  and  coopera- 
tion of  both  parties,  the  process  of  litigation  through 
courts  or  arbitration  will  remain  an  adversary  relationship. 
Arbitration  may  leave  the  parties  with  a  slightly  better 
relationship,  but  it  still  has  to  be  classified  as  adver- 
sarial. The  interests  of  the  parties  are  simply  not  in  com- 
plete alignment  that  would  permit  a  truly  amicable 
agreement. 

4.2   Selection  of  Arbitrators 


The  one  factor  that  can  have  a  great  deal  of  impact   to 
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a  case  in  arbitration  is  the  arbit rat or( s ) .  One  of  the  ini- 
tial steps  after  filing  for  arbitration  is  picking  accepta- 
ble arbitrators.  Both  parties  would  desire  to  have  a  person 
deciding  the  issues  that  could  relate  to  their  viewpoint  of 
the  case.  Better  yet  if  the  arbitrator  is  sympathetic.  Oth- 
ers have  argued  that  it  is  better  to  chose  an  arbitrator 
whose  experience  is  not  aligned  with  your  particular  area. 
The  reasoning  here  is  that  if  you  can  convince  this  person 
that  the  case  has  merit,  their  opinion  may  influence  the 
other  panel  members  in  making  a  decision.  This  is  more  of  a 
strategy  than  factual  problems  of  selecting  an  arbitrator, 
but  it  is  a  major  consideration  in  arbitration  similar  to 
selecting  the  proper  jury  in  litigation. 

The  qualifications  of  someone  to  become  an  arbitrator 
can  best  be  described  as  covering  the  full  range  from  just 
knowledgeable  to  expert.  Demonstrated  experience  or  exper- 
tise is  not  mandatory  for  acceptance.  If  adequate  knowledge 
of  the  industry  or  expertise  can  be  indicated,  the  person  is 
likely  to  be  an  acceptable  arbitratoT".  In  order  for  a  per- 
son to  become  an  arbitrator  for  the  AAA,  they  submit  an 
application  to  the  AAA.  The  AAA  will  review  the  applicant's 
qualifications  and  notify  the  applicant  if  they  have  been 
accepted  or  not.  Unlike  applicants  for  labor  arbitration, 
who  must  have  substantial  experience  in  labor  relations  as 
well  as  experience  with  arbitrating  prior  to  acceptance, 
requirements  for   applicants   in   construction   are   not   as 
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stringent.  This  remains  to  be  a  problem  with  construction 
arbitration  with  the  AAA.  The  screening  process  is  rela- 
tively new.  An  additional  problem  noted  by  AAA  administra- 
tors is  a  top  heavy  list  of  lawyers.  Few  contractors, 
engineers  or  architects  are  available  as  construction  arbi- 
trators. One  theory  proposed  for  explaining  this  apparent 
deficiency  is  that  because  of  frequent  business  relations 
and  professional  ethics,  many  contractors,  engineers  and 
architects  are  unwilling  to  sit  in  judgement  of  fellow  prac- 
titioners. Although  the  root  of  the  problem  may  lie  with 
the  lack  of  remuneration  for  their  efforts. 


The  construction  panel  data  sheet  is  a  relatively  sim- 
ple standardized  form.  The  amount  of  information  requested 
on  the  form  is  essentially  a  brief  resume'  and  a  description 
of  construction  related  experience.  The  greatest  drawback, 
to  using  such  a  simple  format  is  the  inability  for  potential 
users  of  arbitration  to  make  an  intelligent  choice.  It  may 
also  slow  any  attempt  by  the  AAA  to  verify  applicant  data. 
Unless  the  party  selecting  an  arbitrator  knows  of  someone 
that  has  had  a  prior  experience  with  the  arbitrator,  little 
information  can  be  gained  from  the  application  information 
outside  of  background  qualifications.  However,  the  AAA  only 
submits  qualified  names  to  the  parties.  They  try  to  match 
experience  and  backgrounds  to  the  particular  dispute.  The 
experience  and  background  format  tends  to  produce  an  edu- 
cated, if  not  expert,  panel  or  arbitrator. 
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In  the  case  of  compulsory  arbitration,  there  may  not  be 
a  wide  choice  of  arbitrators.  There  are  several  ways  that 
tliis  may  occur.  States  that  have  enacted  mandatory  arbitra- 
tion of  construction  disputes  have  established  fixed  panels 
that  serve  appointed  terms  in  office.  This  has  the  outward 
advantage  of  continuity  on  the  panel.  Since  arbitration 
decisions  may  or  may  not  be  written,  a  full  time  panel  will 
give  fairly  consistent  decisions.  However,  at  the  same  time 
the  "mix"  of  the  panel  could  present  some  problems  if  there 
is  a  built-in  bias.  One  comment  toward  this  respect  invol- 
ved an  established  highway  construction  panel  that  was 
extremely  lenient  toward  claims  involving  time  extensions. 
In  general,  they  were  disposed  toward  awarding  all  time 
extensions  requested.  This  is  not  exactly  a  disastrous 
situation  but  it  could  definitely,  in  time,  undermine  job 
site  authority  on  time  extensions. 


A  second  method  is  for  the  panel  to  be  selected  from  a 
list,  similar  to  the  AAA  method  of  maintaining  a  list  of 
arbitrators.  This  would  then  entail  selection  of  a  specific 
panel  for  each  case  that  comes  to  arbitration  and  procedures 
similar  to  AAA  could  be  instituted.  The  members  could  be 
reappointed  to  the  list  at  intervals  or  the  list  may  be  per- 
manent if  the  arbitrators  are  voluntary.  This  eliminates 
most  bias  problems  but  may  produce  the  problems  of  nonuni- 
form decisions  and  a  lack  of  continuity. 
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Generally,  when  an  arbitration  list  or  pool  is  limited 
or  fixed,  industry  groups  will  select  or  appoint  members  to 
assure  representation  that  is  sympathetic  toward  their  par- 
ticular segment  of  the  industry.  In  public  construction 
arbitration,  the  contracting  community  selects  names  for  the 
list  (or  a  single  person  for  appointment)  and  the  agency 
involved  will  select  an  equal  number  and  possibly  another 
branch  of  the  state  government  will  select  names  as  well. 
This  list  becomes  the  "pool"  of  names  from  which  parties 
then  select  arbitrators  for  the  hearing. 

One  issue  that  has  been  brought  up  in  the  selection  of 
fixed  panels  and  pools  is  that  some  members  of  a  group  may 
not  have  had  a  chance  to  participate  in  the  selection  of 
representatives.  Usually  for  contractors,  the  eligible 
group  for  selecting  names  to  the  list  of  arbitrators  were 
those  that  had  contracts  with  the  state  during  a  certain 
time  period  prior  to  the  date  for  selection.  This  effec- 
tively eliminates  other  contractors,  who  for  various 
reasons,  may  not  be  currently  working  on  state  contracts. 
Those  contractors  that  begin  contracts  after  the  initial 
selection  period  are  then  eligible  to  participate  in  selec- 
tion of  arbitrators  to  the  panel  after  some  panelist  terms 
have  expired . 


If  the  system  is  one  that  has  a  pool  of  names  to  select 
from,  the  state  then  has  to  add  an  administrative  capability 
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to  maintain  the  service.  A  procedure  must  also  be  esta- 
blished to  determine  qualifications  of  applicants  and  appli- 
cations must  be  reviewed  prior  to  certifying  arbitrators. 
Terms  of  appointment,  qualifications  and  other  administra- 
tive issues  can  be  fully  developed  by  the  statute  enabling 
arbitration  or  some  details  may  need  to  be  developed  after  a 
trial  period . 

4.3   Arbitrators  as  Experts 


In  a  civil  court  proceeding  the  problem  of  training  and 
educating  the  lay  jury  becomes  a  difficult  problem  in  the 
complex  situations  of  construction.  Terminology,  technology 
and  industry  practice  are  seldom  common  knowledge  to  a  jury. 
The  common  scenario  of  a  construction  delay,  that  is  suppor- 
ted by  Critical  Path  Method  (CPM)  construction  schedules, 
requires  a  mini-seminar  on  scheduling  techniques  before  the 
first  shred  of  evidence  is  introduced.  Arbitrators  that  are 
familiar  with  the  construction  process  will,  in  most  cases, 
be  familiar  with  scheduling  techniques  and  therefore  do  not 
need  a  crash  course  in  Critical  Path  scheduling.  This  is 
the  purpose  for  selecting  and  certifying  arbitrators  based 
on  their  qualifications.  This  is  an  advantage  to  the  extent 
that  some  time  is  saved.  In  the  cases  where  manipulation  of 
a  schedule  is  involved,  the  knowledge  of  the  arbitrator  may 
hinder  progress  rather  than  aid  settlement. 
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The  worst  possible  scenario,  when  considering  an  arbi- 
trator as  an  expert,  would  be  the  case  where  after  the  arbi- 
tration has  started  the  parties  discover  that  the  arbitrator 
may  not  be  as  well  versed  in  a  topic  as  everyone  had  ini- 
tially believed.  The  relative  merit  of  an  arbitrator  being 
knowledgeable  then  becomes  a  difficult  problem  and  may  pro- 
long the  hearing  time.  The  prolongation  will  be  necessary 
since  no  one  was  probably  prepared  to  explain  a  specific 
topic  in  great  detail.  Of  course  there  are  some  areas  where 
only  a  true  expert  can  sufficiently  comprehend  the  problems. 
However,  the  overall  aspect  of  presenting  a  claim  to  a 
knowledgeable  arbitrator  or  panel  is  appealing  by  itself 
when  compared  to  making  a  presentation  to  an  audience  that 
is  unfamiliar  with  the  material. 

4.4   Power  of  the  Arbitrator 


In  conjunction  with  the  discussion  above  it  should  be 
emphasized  that  in  an  arbitration  proceeding,  the  arbitrator 
acts  as  both  the  judge  and  the  jury.  The  conduct  of  an 
arbitrator  is  governed  by  AAA  Tribunal  Rules  for  cases  that 
are  administered  by  the  AAA.  Otherwise  the  arbitrator  only 
need  be  concerned  with  items  that  may  vacate  the  decision. 
Typically,  such  issues  are  past  associations  with  any  of  the 
parties  or  in  some  cases  current  relationships,  any  finan- 
cial or  personal  interest  in  the  result  of  the  arbitration 
and   any  bias  that  may  affect  the  case.   The  extent  of  their 
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personal  involvement  includes  not  only  the  parties  involved 
in  the  dispute  but  any  other  family  relationship  that  might 
prejudice  the  arbitrator.  Bias  must  be  shown  as  real  and 
evident  in  the  decision,  not  simply  implied. 

The  arbitrator  is  the  judge  in  determining  what  evi- 
dence is  allowable,  and  how  it  can  be  presented.  The  formal 
rules  of  evidence,  procedure  and  practice  are  not  present  in 
an  arbitration  hearing.  The  agreement  may  cover  some  basic 
ground  rules  for  evidence  but  in  general  the  arbitrator  can 
allow  whatever  evidence  he  desires  into  the  hearing.  The 
arbitrator  is  expected  to  weigh  the  evidence  presented  as  to 
merit  and  applicability.  This  is  of  great  importance 
because  one  of  the  few  grounds  that  can  be  brought  to  over- 
tarn  an  arbitration  decision  is  not  allowing  evidence  into 
the  case  that  could  impact  the  decision.  Other  procedural 
rules  also  determined  by  the  arbitrator  in  the  role  of  judge 
include,  the  amount  of  pretrial  discovery  that  will  be  per- 
mitted, issuing  of  subpoenas  and  postponements  of  hearings. 
Postponement  may  become  a  problem  in  complex  or  large  cases 
because  the  hearings  in  arbitration  are  not  required  to  be 
continuous  and  schedule  conflicts  of  the  parties  may  drag 
the  hearing  out  over  a  long  period  of  time  involving  very 
few  days  of  actual  hearing,  just  as  in  litigation. 


The  arbitrator  acts  as  the  jury   in   weighing   relative 
merits   of   factual  information  presented  and  identification 
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of  who  should  be  responsible  for  various  errors.  With  all 
the  data  given,  the  arbitrator  has  to  decide  on  an  award  or 
no  award.  There  is  no  conclusive  data  that  shows  that  arbi- 
trators merely  divide  the  claimed  amount  in  half  and  use 
that  as  the  basis  for  award.  There  are  many  critics  that 
claim  this  to  be  true  but  there  is  no  evidence  to  support 
these  claims.  In  reality,  there  may  be  little  that  can  be 
done  to  even  check  for  trends  in  this  area  unless  a  fixed 
arbitration  panel  is  used  and  many  details  of  the  cases  are 
tracked  for  analysis. 

4 . 5   Subpoena  Powe  r 

The  subpoena  power  of  the  arbitrator  is  used  to  compel 
witnesses  to  appear  at  the  hearing  and  to  produce  documen- 
tary evidence  the  arbitrator  deems  important  to  the  case. 
In  some  jurisdictions  the  legal  counsel  of  record  may  also 
have  limited  power  to  issue  subpoenas.  Subpoenas  may  be 
necessary  at  times  but  excessive  use  will  delay  the  pro- 
ceeding. If  witnesses  do  not  appear  after  subpoena,  the 
courts  must  be  brought  in  to  enforce  the  subpoena  which  will 
again  delay  the  hearing,  just  as  in  normal  litigation. 


In  addition  to  witnesses,  subpoenas  may  be  issued  to 
obtain  records  and  documents  that  are  not  made  available  but 
are  necessary  evidence.  Discovery  in  arbitration  is  exam- 
ined further  in  another  section  but  is  limited  in  most  arbi- 
tration systems. 
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4.6   Courts  and  Arbitration 

Although  arbitration  is  touted  as  a  cure-all  by  suppor- 
ters, the  courts  often  play  a  major  role  in  arbitration. 
The  ironic  part  of  arbitration  is  the  issue  of  enforcement. 
The  parties  that  desired  to  avoid  the  waiting  line  at  the 
courtroom  and  formalities  of  the  court  must  seek  out  the 
court  for  enforcing  subpoenas  that  are  ignored  and  for 
enforcement  of  an  award  if  the  party  that  is  the  "loser"  is 
recalcitrant  in  payment. 

Another  common  issue  that  brings  the  parties  into  the 
court  is  whether  or  not  a  specific  problem  can  be  arbitra- 
ted. This  is  a  problem  that  can  take  time  to  decide  for 
some  issues.  The  broadly  written  arbitration  agreements  or 
contract  clauses  are  generally  interpreted  to  cover  all 
issues,  but  a  narrowly  drafted  clause  will  limit  the  issues 
that  can  be  arbitrated.  The  arbi t rabi li t y  issue  can  be 
outlined  as  follows  (30): 

Arbitrable  Issues 

1.  Proper  method  for  initiating  arbitration. 

2.  Ambiguous  language  on  the  issue  of  ar bi t rabi li t y . 

3.  Fraud  in  inducement  of  the  contract  as  a  whole. 


4.   Conduct  of  the  parties,  (have  they  waived  the  right   to 
arbitrate) 
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5.  Time  of  filing  the  request  for  arbitration. 

6.  Delays  in  taking  action  to  arbitrate. 

Legal  Issues 

1.  Tortuous  breach  of  duty  when  arbitration  clause  relates 
to  disagreements  over  terms,  performance,  breach  and 
interpretation  of  the  contract. 

2.  Questions  regarding  the  legality  of  the  contract. 

3.  Questions  of  public  policy 

A.   Fraud  in  the  inducement  of  the  contract. 

b .  Disputes  that  Involve  purely  legal  issues  where  only 
disputes  involving  findings  of  fact  are  to  be  submitted 
to  arbitration. 
These  are  representative  of  how  the  courts  view  the  issue  of 
ar bi t rabi li ty  but  that  does  not  mean  that  they  will  deter- 
mine arbitration  is  called  for  under  any  of  the  situations 
listed.   Only  a  case  by  case  determination  may  be  done. 

4.7   Consolidation  of  Proceedings 


Consolidation  is  the  merging  of  two  or  more  arbitra- 
tions into  a  single  hearing.  This  may  involve  a  multiple 
party  issue  where  all  issues  and  contract  interpretation  are 
essentially  the  same  and  generating  from  the  same  project  or 
the  same  parties  involved  in  two  separate  but  related   arbi- 
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tration  hearings.  It  would  seem  advantageous  to  combine  the 
proceedings,  but  in  general  this  is  not  done  in  arbitration, 
even  though  separate  proceedings  could  eventually  come  out 
with  inconsistent  results.  A  typical  problem  is  where  the 
owner  has  included  an  arbitration  statute  with  the  prime 
contractor  but  failed  to  include  a  similar  clause  with  the 
architect.  The  prime  contractor  files  for  arbitration 
because  of  delays  caused  by  shop  drawing  approvals  from  the 
architect  but  the  owner  usually  cannot  join  the  architect  to 
the  arbitration  since  the  contract  with  the  architect  did 
not  provide  for  arbitration,  not  to  mention  consolidation. 
As  a  result,  the  owner's  only  recourse  is  to  sue  the  archi- 
tect for  recovery. 

There  are  substantial  arguments  to  both  sides  of  conso- 
lidation. Those  in  favor  will  present  the  following  as 
reasons  to  support  arbitration  consolidation  (16): 

1.  Consistent  awards  in  separate  but  related  disputes 

2.  Avoids  duplication  of  effort 

3.  Saves  time  and  money  if  duplicity  is  removed. 

The  opponents  of  consolidation  argue  that  the  following 
support  avoiding  consolidation  in  arbitration  (16): 


1.   Increased  complexity  with  additional  parties 
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2.  Delays  ultimate  resolution  of  the  dispute 

3.  Hinders   the   primary   parties   from   resolving    their 
dispute  in  a  timely  manner 

The  arguments   for   and   against   consolidation   are   easily 
understood,  but  neither  conclusively  clear  up  the  problem. 

4 . 8   Discovery  in  Arbitration 

Discovery  is  a  device  of  civil  litigation  for  disclo- 
sure of  facts,  titles,  documents  and  other  items  of  informa- 
tion that  are  the  exclusive  possession  one  party  or  another. 
Most  aspects  of  discovery  were  discussed  in  the  litigation 
section  in  Chapter  2. 

Lawyers  are  tempted  to  make  arbitration  as  regulated 
and  uniform  as  the  courts.  Much  of  this  influence  exists 
now  in  labor  arbitration,  where  decisions  are  published  and 
are  acceptable  as  evidence  of  interpretation  in  other  dispu- 
tes on  a  similar  theory  of  precedence  that  is  carried  over 
from  English  law.  Part  of  the  reason  that  arbitration  has 
survived  is  precisely  because  of  the  lack  of  regulation  and 
formalism.  Uniformity  of  precedence  may  be  needed  in  some 
instances,  but  construction  cases  tend  to  be  very  unique  in 
most  aspects.  If  all  arbitrations  became  as  regulated  as 
the  court,  it  would  loose  in  resolution  speed  and  simply 
become  an  ad— hoc  court. 
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Discovery  rules,  when  imposed  on  arbitration,  delays 
the  process.  The  arbitrator,  as  a  knowledgeable  individual, 
allows  for  a  hearing  without  the  necessity  of  discovery. 
This  suggests  the  arbitrator  has  the  knowledge  and 
experience  to  know  what  is  fact,  valid  documents  or  hearsay 
evidence  as  well  as  what  is  necessary  and  sufficient  for 
determination  of  the  case.  Discovery  is  early  in  the  liti- 
gation process  and  the  court  will  be  there  to  regulate  and 
administrate  the  discovery  exchange.  In  arbitration,  when 
the  case  is  at  an  equivalent  stage  of  maturity,  the  arbitra- 
tor may  not  yet  be  selected.  If  the  arbitrator  has  been 
selected,  he  may  not  wish  to  be  subjected  to  the  administra- 
tion of  a  discovery  procedure  or  even  be  sufficiently 
knowledgeable  of  this  process  to  assure  proper  execution. 
If  court  supervision  of  arbitration  discovery  is  used,  the 
privacy  aspect  of  arbitration  is  lost,  the  court  may  in 
effect  guide  the  dispute  and  shape  the  issues  which  reduces 
the  capacity  of  the  arbitrator  in  these  instances.  Permit- 
ting prea rbi t rat  ion  discovery  may  also  provide  an  opportun- 
ity for  fishing  expeditions  and  allow  the  parties  to  engage 
in  drawn  out  prehearing  examinations. 


An  alternative  to  the  formal  discovery  process  is  the 
prehearing  conference.  A  prehearing  conference  may  be 
requested  by  the  parties  or  if  this  is  a  AAA  hearing,  the 
case  administrator  may  call  for  a  prehearing  conference. 
Prehearing  conferences  are  particularly  helpful  when  a  large 
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and  complex  case  is  involved.  Some  of  the  issues  that  can 
be  settled  at  a  prehearing  conference  include;  extent  of 
document  discovery  needed  if  any,  is  direct  witness  tes- 
timony necessary  or  will  sworn  affidavits  be  acceptable, 
witness  lists,  and  schedules  of  hearings.  The  prehearing 
conference  is  Intended  to  be  an  administrative  session  to 
clearly  establish  the  operating  procedures  and  establish 
contact  with  the  parties. 

4.9   Privacy 


This  may  be  the  single  most  important  advantage  of 
arbitration  and  the  least  arguable.  The  arbitration  pro- 
ceeding may  not  have  any  permanent  written  records  or  writ- 
ten decisions.  Transcripts  of  testimony  and  hearings  are 
not  mandatory.  The  AAA  suggests  that  this  is  an  effective 
way  to  reduce  the  cost  of  arbitration.  When  a  transcript  is 
involved  in  arbitration,  only  the  parties  involved  receive 
copies.  The  other  obvious  advantage  for  the  contractor  is 
that  there  is  no  chance  of  any  "trade  secrets",  like  a 
special  pavement  reconstruction  process,  becoming  a  per- 
manent part  of  the  legal  record.  In  addition  to  so  called 
"trade  secrets",  balance  sheets  and  other  financial  informa- 
tion about  the  parties  involved  in  arbitration  are  not  made 
public  since  there  is  no  permanent  record.  Company  reputa- 
tions are  also  at  stake  in  a  claim  and  airing  a  dispute  in  a 
public  forum  may  create  problems  with  other  business  associ- 
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ates.  Issues  in  disputes  may  or  may  not  harm  a  company 
reputation  but  again  where  there  is  no  record  of  the  pro- 
ceedings reputation  is  a  neutral  issue. 

In  the  public  arena,  the  right  to  information,  through 
the  Freedom  of  Information  acts,  may  make  arbitration 
settlements  public  domain.  Some  states,  utilizing  arbitra- 
tion, have  had  a  few  inquires  of  this  nature  but  have 
managed  to  keep  the  majority  of  the  record  private.  The  AAA 
is  a  private  nonprofit  organization  and  the  implications  of 
arbitrations  that  have  been  administered  by  this  organiza- 
tion for  public  entities  has  not  been  fully  developed  with 
respect  to  release  of  public  agency  arbitrations. 

4.10   Cost 


Litigation  is  considered  to  be  an  expensive  proposition 
and  usually  lives  up  to  its  reputation.  The  costs  of 
lawyers,  experts,  depositions,  mailing,  court  fees,  travel, 
lodging  and  subsistence  all  add  up  during  the  time  it  takes 
to  get  in  the  front  door  of  the  courtroom.  These  could  be 
considered  direct  costs  of  a  claim.  Some  of  the  indirect 
cost  that  is  not  accounted  for  above  would  include  the  time 
of  key  personnel  away  from  their  primary  activities  and 
responsibilities  required  for  depositions,  strategy  plan- 
ning, preparation  and  review. 

The  relatively  bleak  picture  of  litigation   costs   will 
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not  improve  a  great  deal  for  arbitration  of  a  large  claim. 
Attorney  fees  remain  about  the  same  since  preparation 
methods  and  time  will  not  change  significantly.  There  are 
some  savings  involved  because  of  the  decreased  discovery. 
The  bottom  line  is  that  the  cost  of  arbitration  may  be  lower 
than  litigation  only  if  both  parties  are  in  agreement  on  all 
but  a  limited  number  of  issues.  Smaller  claims  have  less 
involved  issues  but  the  costs  of  preparation  may  outweigh 
the  advantages  of  the  arbitration  costs. 

Delays  in  starting  arbitration  hearings  may  also  affect 
the  total  cost.  Arbitration  can  be  delayed  by  various  chal- 
lenges to  the  authority  of  the  arbitrator,  arbi t rabi 1 i ty  of 
the  claim  and  other  maneuvers  that  extend  time  and  therefore 
costs.  In  relatively  smaller  claims  the  speed  and  simpli- 
city of  arbitration  may  be  cost  effective  since  few  contrac- 
tors would  spend  the  capital  necessary  to  recover  a  $25,000 
claim  in  court,  but  if  arbitration  were  an  alternative  they 
may  be  able  to  recover  the  claim. 

4.11   Advantages  and  Disadvantages 


It  is  almost  impossible  to  enumerate  items  that  are 
particularly  advantageous  to  either  arbitration  and  litiga- 
tion. They  can  be  rather  loosely  segregated  into  the  fol- 
lowing lists.  Cost  does  not  appear  on  the  list  since  it  is 
not  considered  to  be  significantly  different  in  any  formal 
procedure.  The  relative  order  of  an  item  is  not  an 
indication  of  a  weighted  ranking. 
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Advantages 

1.  Privacy  of  hearings  (records  are  seldomly  detailed) 

2.  Small  claim  amounts  can  be  settled  quickly 

3.  Small  claims  can  be  heard  effectively  (limited  issues) 

4.  Industrial   or   related   experience   of    arbi t rator ( s ) 
(knowledgeable  in  the  industry) 

5.  Flexibility   of   proceedings   (location,   times,    pro- 
cedures ) 

6.  Speed  (depends  greatly  on  the  parties) 


7.  Arbitration  is  binding  (claim  is  settled  with  no 
further  delays  for  appeals) 

Disadvantages 

1.  Arbitration  is  binding  (generally  no  appeal  mechanism 
if  arbitrators  violate  the  norm) 

2.  Possible  inconsistent  decisions  (without  consolidation) 

3.  No  precedence  process  for  basis  of  future  actions 
(decisions  may  appear  to  be  inconsistent  when  compared 
to  each  o  ther ) 

4.  Limited  discovery  may  not  reveal  all  facts  needed 
(discovery  is  limited  in  arbitration,  if  permitted  at 
all) 
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5.  Preparation  time  is  reduced  (due  to  speed  of  hearings 
there  is  less  preparation  time  available  if  documenta- 
tion was  not  adequate  prior  to  filing  of  demand  for 
arbitration) 

6.  Trial  by  a  jury  is  waived  (courts  are  generally  favora- 
ble towards  upholding  arbitration  clauses) 


The  above  list  clearly  demonstrates  that  what  arbitration 
gains  for  some  areas,  it  loses  in  others  and  a  clear  recom- 
mendation that  arbitration  is  better  than  litigation  cannot 
be  made.  The  only  clear  advantage  goes  to  the  owner,  but  it 
is  not  in  terms  of  arbitration  or  litigation.  The  owner 
will  generaly  tailor  the  formulation  of  the  contract  and, 
therefore,  controls  the  distribution  of  risk  as  well  as  the 
method  of  settlement. 
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CHAPTER  5  CURRENT  HIGHWAY  ARBITRATION  STATUTES 

Several  states  have  adopted  arbitration  into  their  sta- 
tutes for  settlement  of  highway  and  other  construction 
related  disputes.  Not  all,  however,  have  elected  to  use  the 
procedure.  Review  of  the  procedures  and  practices  of 
several  states  will  provide  a  picture  of  what  is  currently 
being  done  in  highway  claims  arbitration.  Table  5.1  is  a 
breakdown  of  states  that  have  arbitration  statutes  covering 
highway  construction. 


Iowa,  Kansas,  Minnesota  and  Mississippi  laws  allow  for 
discretionary  use  of  arbitration.  Arizona  and  Delaware 
allow  arbitration  under  the  administration  of  the  American 
Arbitration  Association.  Arizona  has  just  recently  joined 
the  ranks  of  arbitration  states  and  was  included  because  of 
the  system  they  selected.  Rhode  Island  arbitration  is  lim- 
ited to  public  building  construction.  Only  Florida  and  Cal- 
ifornia maintained  summary  statements  and  statistics  on  set- 
tlements of  all  arbitration  hearings  held  to  date.  Interpre- 
tation of  the  results  should  be  kept  open  and  not  taken  as 
positive  proof  of  how  all  arbitration  systems  will  run  or 
should  run . 
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Table  5.1   Summary  of  Highway  Arbitration  States 


ARBITRATION  STATES  (c) 

ARBITRATION  DUAL  SYSTEM  DUAL  SYSTEM 

ONLY  LIMITED  SIZE  CLAIM         FORUM  CHOICE 

California  (a)        Florida  (a)  Iowa  (b) 

$100,000  limit 
Fixed  term  panel 

Delaware  Mississippi  (b)        Kansas  (b) 

AAA  administrates 

Minnesota  (b)         Arizona  (a)  North  Dakota  (a) 

$100,000  limit         Arbitrators  selected 
AAA  administrates     from  pool. 


(a)  Detailed  review  in  report. 

(b)  Discretionary  and  not  used. 

(c)  Rhode  Island  only  allows  arbitration  on  building  projects 

5.1   California 


The  California  arbitration  system  has  received  substan- 
tial use  since  it  was  implemented.  The  most  recent  modifi- 
cation to  the  state  code  became  effective  January  1,  1982. 
Some  of  the  changes  made  were  substantial  but  in  general  the 
new  legislation  followed  existing  lines  with  respect  to 
arbitration  of  highway  contracts. 

5.1.1   State  Contract  Act 

The  initial  arbitration  procedures  in  California  became 
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effective  on  January  1,  1979  as  the  result  of  an  Executive 
Order  mandating  state  agencies  to  provide  for  arbitration  of 
disputes  in  contracts.  The  Order  included  the  right  for 
existing  contracts  to  use  arbitration  as  well  as  claims  that 
were  pending  litigation.  The  Executive  Order  did  not  repeal 
any  existing  contract  claim  review  procedures  currently  in 
force  within  the  various  public  contracting  agencies 
directly  affected  by  the  legislation.  Contractors  were 
specifically  required  to  exhaust  all  administrative  pro- 
cedures available  before  filing  for  arbitration.  The  com- 
pletion of  all  levels  of  administrative  review  prevents  con- 
tractors from  short  circuiting  the  existing  administrative 
review  and  perhaps  obtaining  a  decision  from  arbitration 
prior  to  having  all  the  facts  necessary  for  determination. 


The  General  Services,  Transportation  and  Water 
Resources  Departments  were  directed  to  establish  a  uniform 
set  of  regulations  to  implement  the  provisions  of  the  act. 
The  procedures  to  be  developed  included,  but  were  not  lim- 
ited to  the  following: 

1.  The  method  of  initiating  arbitration. 

2.  The  place  of  hearing  based  on  convenience   of   the 
parties  . 

3.  Procedures  for  selecting  arbitrators. 

4.  The  form  and  content  of  any  pleading. 

5.  Procedure  for  conducting  hearings. 

6.  The  providing  of  experts  to  assist  the   arbitrator 
in  the  event  the  assistance  is  needed. 
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7.  The  content  of  the  award. 

8.  Simplified  procedures  for   claims   of   $50,000   or 
less. 

Section  10240.8  of  the  Act  defines  the  decision  require- 
ments. Decisions  from  arbitration  hearings,  under  this 
legislation,  need  to  be  supported  by  substantial  evidence 
and,  in  writing,  contain  the  basis  for  the  decision,  find- 
ings of  fact  and  conclusions  of  law. 

Unlike  many  other  jurisdictions,  California  has  specif- 
ically allowed  for  joinder  of  parties  to  the  proceeding. 
The  intent  is  to  prevent  inconsistent  decisions  that  could 
result  from  two  separate  actions  on  the  same  issues. 

Discovery  is  also  permitted  under  the  California  sys- 
tem. This  is  an  important  consideration  in  light  of  Federal 
Highway  Administration  requirements  for  participation  in 
construction  claims.  Discovery  includes  all  items  permissi- 
ble in  a  normal  court  proceeding  which  would  include:  depo- 
sitions, inspection  and  copying  of  writings,  interrogatories 
and  admissions.  The  express  inclusion  of  discovery  is  in 
part  necessary  to  ensure  that  decisions  are  supported  by 
fact  and  are  evidenced  in  writing. 


California  has  also  specifically  outlined  what  costs 
are  recoverable  through  arbitration.  The  cost  of  conducting 
the  hearing  includes  the  filing  fee,  costs  of  the  arbitra- 
tor,  reporter   fees   and  hearing  room  rental.   In  addition, 
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under  certain  circumstances,  attorney  fees  of  the  claimin; 
party  can  also  be  awarded  based  on  prior  offers  of  settle- 
ment of  the  claim. 

5.1.2   Public  Works  Contract  Arbitration  Committee 


This  committee  is  the  governing  committee  for  certifi- 
cation of  arbitrators  and  as  such  they  are  charged  with 
establishing  the  standards  and  qualifications  for  certifying 
arbitrators  . 

Each  of  the  seven  committee  members  serves  a  four  year 
term  and  are  appointed  from  various  areas.  Three  members 
are  public  members  that  receive  appointment  through  the 
governor.  The  public  members  nominated  are  required  to  have 
ten  years  experience  in  a  general  contracting  firm  engaged 
in  public  works  construction.  The  Directors  of  the  Depart- 
ments of  Ceneral  Services,  Water  Resources  and  Transporta- 
tion each  appoints  a  member  to  the  committee.  Their 
appointments  must  be  agency  employees  from  their  respective 
agencies  and  serve  at  the  pleasure  of  their  appointing 
Director.  The  final  member  of  the  seven  member  committee  is 
the  Director  of  the  Office  of  Administrative  Hearings  who  is 
a  nonvoting  member. 

The  Office  of  Administrative  Hearings  provides  the 
administrative  services,  facilities  and  fiscal  support  to 
the  system   and   recovers   costs   through   the   filing   fees 
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charged  for  arbitration.  Unlike  many  arbitration  systems, 
the  California  hearings  have  only  one  arbitrator,  regardless 
of  the  size  of  claim  or  complexity  of  the  issues. 

5  .  1  .  3   Performance 


Perhaps  "performance"  is  a  misnomer  in  a  discussion  of 
arbitration,  but  one  of  the  highly  touted  advantages  of 
arbitration  is  that  it  saves  money.  The  Department  of  Tran- 
sportation has  had  over  $11.4  million  in  claims  that  have 
been  presented  to  arbitration  or  have  been  settled  without  a 
hearing  (arbitration  had  been  initiated).  Out  of  the  total 
claimed,  the  State  has  had  to  pay  out  roughly  $4.4  million. 
The  $4.4  million  includes  some  legal  fees  and  interest  pay- 
ments on  claims  since,  under  certain  circumstances,  these 
are  awarded  by  the  arbitrator  to  the  claiming  party.  This 
does  not  include  data  for  the  other  public  agencies  engaged 
in  arbitration  such  as,  the  Office  of  the  State  Architect. 
The  "bottom  line"  shows  approximately  a  38%  payout  ratio. 
Although  this  is  substantially  higher  than  the  20%  payout 
ratio  prior  to  the  enactment  of  the  arbitration  system,  the 
increased  pay  out  is  inconclusive  alone.  There  is  no  way  to 
measure  what  costs  would  have  been  incurred  had  the  cases 
been  taken  to  a  court.  Moreover,  it  is  difficult  to  attri- 
bute the  rise  to  arbitration  since  the  increase  may  be  due 
to  other  economic  or  political  factors. 
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One  item  that  is  a  definite  advantage  to  California 
arbitration  is  the  time  it  requires  for  settlement.  Hear- 
ings last  four  to  five  days  for  the  average  claim.  Major 
claims  have  lasted  as  long  as  thirty  days  and  smaller  claims 
have  been  finished  in  a  single  hearing.  This  is  important 
to  consider  in  light  of  the  fact  that  discovery  is  permitted 
for  arbitration.  Overall,  from  notice  to  arbitrate  to  deci- 
sion, the  process  typically  takes  less  than  one  year.  It  is 
doubtful  if  a  court  could  be  as  expeditious.  At  one  time  the 
court  system  in  California  was  working  with  a  four  to  five 
year  backlog  of  cases. 

Table  5.2   California  Claims  Distribution 


AMOUNT 
CLAIMED 

less  than 

$100,000 

$200,000 

$300,000 

$400,000 

$500,000 

over 
$500,000 

TOTAL 


NUMBER  OF 
CLAIMS  FILED 


32 

7 

4 

5 

2 
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A  significant  item  is  the  distribution  of  the  claimed 
amounts  that  have  been  brought  to  arbitration.  The  ranges 
below  have  been  selected  arbitrarily  with  the  exception  of 
the   $100,000   dollar  range  which  represents  the  upper  limit 


of  claim  amounts  in  states  that  have  put  an  upper  limit  on 
claims  eligible  for  arbitration.  The  number  of  claims  filed 
for  less  than  $100,000  represents  the  largest  single  group 
of  claims  and  comprise  greater  than  50%  of  all  claims.  The 
remaining  groups  are  fairly  balanced.  The  group  that 
represents  over  $500,000  includes  three  claims  in  excess  of 
one  million  dollars.  The  largest  single  claim  in  that  group 
was  for  $3  million. 

5.1.4   Comment  s 

There  is  an  escape  clause  from  arbitration  in  Califor- 
nia. If  both  parties  agree  in  writing  to  waive  the  provi- 
sions of  arbitration,  the  contractor  can  then  pursue  the 
claim  through  litigation  in  the  appropriate  court.  Although 
no  records  suggest  that  contractors  or  the  agencies  have 
opted  for  this,  it  does  provide  for  an  alternative. 

The  California  system,  although  very  complex  for  arbi- 
tration, does  present  a  very  clear  picture  of  how  public 
administrators  may  protect  the  state  coffers  from  arbitrary 
decisions  by  an  arbitrator. 

5.2   North  Dakota 


The  North  Dakota  Century  Code  (NDCC)  establishes  the 
authority  for  contractors  and  the  state  to  arbitrate  all 
disputes  in  highway  construction  contracts.  Specifically 
the   sections   24-02-26   through   24-02-33  deal  with  highway 
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construction.  In  addition,  all  of  Chapter  32-29  of  the  NDCC 
is  dedicated  to  arbitration  for  other  areas  of  disputes  but 
sections  of  this  chapter  are  incorporated  by  reference  in 
sections  24-02-26  to  33. 

5.2.1   Statute  Requirement  s 

Section  24-02-26  requires  that  all  controversies  aris- 
ing out  of  construction  or  repair  contracts,  that  cannot  be 
settled,  be  submitted  to  arbitration.  Arbitration  demands 
must  be  in  writing  and  include  the  name  of  the  arbitrator 
desired  by  the  party  submitting  the  demand  for  arbitration. 
The  written  demand  must  list  all  controversies  and  claims 
desired  to  be  settled.  The  written  demand  is  served  to  the 
opposing  party  who  then  has  ten  days  to  make  their  selection 
of  an  arbitrator.  The  third  arbitrator  is  then  named  by  the 
two  thus  chosen.  If  they  fail  to  reach  agreement  in  five 
days  then  either  party  may  apply  to  the  court  for  appoint- 
ment of  the  third.  If  the  opposing  party  does  not  select  an 
arbitrator  in  the  proper  time  the  moving  party  may  request 
appointment  through  the  judge  of  the  district  court  where 
the  project  is  located  for  the  appointment  of  the  two  addi- 
tional arbitrators.  The  selection  procedure  also  requires 
that  when  the  two  parties  do  select  two  arbitrators,  the  two 
selected  have  five  days  to  name  the  third. 


The  demand  for  arbitration  is  conditional  upon   several 
factors   or  precedent  conditions.   The  contractor  must  state 
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that  the  contract  has  been  or  will  be  completed  on  a  stated 
day.  This  notice  must  not  be  given  less  than  ten  days  from 
the  stated  date.  The  commissioner  may  then  inspect  the  work 
to  assure  that  timely  completion  is  possible  or  else  specify 
what  additional  work  is  necessary  for  completion.  Time  of 
completion  is  an  arbitable  matter  in  North  Dakota  as  well  as 
whether  or  not  additional  work  has  been  completed  as  speci- 
fied by  the  commissioner.  Further  arbitration  is  permissi- 
ble on  items  of  work  that  the  arbitration  panel  decides  are 
not  finished  at  the  time  of  the  original  hearing.  These 
controversies  must  be  submitted  to  the  same  panel  of  arbi- 
trators on  five  days  notice  for  further  determination.  Pay- 
ment for  claims  arbitrated  against  the  commissioner  can  be 
collected  through  a  court  proceeding  if  the  the  commissioner 
fails  to  pay  the  amount  determined  by  the  board. 

5.2.2   Arbitrator  Pool 


This  is  the  main  area  where  the  North  Dakota  arbitra- 
tion system  takes  a  minor  change  from  other  arbitration  sys- 
tems. Rather  than  having  a  complete  listing  of  arbitrators, 
the  North  Dakota  system  establishes  a  fixed  fifteen  member 
arbitrator  pool.  The  names  that  are  included  in  the  pool 
are  generated  by  appointment  by  the  governor.  The  governor 
selects  the  names  from  lists  generated  by  Society  of  Profes- 
sional Engineers,  Associated  General  Contractors  of  North 
Dakota  and  the  Highway   Commissioner.    No   more   than   five 
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names  may  be  selected  from  any  of  these  three  lists  of 
names.  Members  of  the  panel  serve  two  year  terms.  Vacan- 
cies in  the  pool  of  names  are  filled  through  the  same  pro- 
cedure as  the  original  selections  were  made.  The  full  text 
of  this  selection  method  is  in  section  24-02-27  NDCC. 

5.2.3   Comment  s 


North  Dakota  experiences  with  arbitration  have  not  been 
overly  successful  from  the  state  highway  department's  point 
of  view.  The  primary  concern  was  a  perceived  lack  of  pro- 
cedural adequacy.  Decisions  of  the  panels  have  been  lacking 
in  documentation  and  there  is  no  method  for  establishing  a 
record  of  decisions.  The  other  main  point  of  criticism  is 
that  too  often  the  panels  have  decided  issues  that  appear 
contrary  to  the  facts.  The  department  has  attempted  to  have 
the  system  appealed  or  modified,  to  date  unsuccessfully. 

5.3   Florida 


Arbitration  in  Florida  is  a  method  for  resolving  minor 
contract  disputes  that  total  up  to  $100,000.  The  philoso- 
phy, for  arbitrating  with  a  limit,  is  that  under  a  litiga- 
tion situation  a  claim  of  $100,000  is  economically  impossi- 
ble to  litigate  and  a  method  for  reviewing  these  claims 
would  be  beneficial  to  the  contracting  community.  The  fol- 
lowing is  a  description  of  the  basic  legislation  that  con- 
trols the  arbitration  board  in  Florida. 
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5.3.1   Florida  Statute 

The  statute  for  arbitration  in  Florida  highway  con- 
struction claims  has  been  modified  several  times  since  it 
was  first  implemented.  This  is  important  to  recognize, 
since  the  experience  of  the  board,  contractors  and  the 
department  are  being  used  to  aid  in  developing  and  fine  tun- 
ing the  system.  The  information  is  paraphrased  from  the 
1984  Florida  Statutes,  Section  19,  Section  337.185. 

The  purpose  as  stated  is  to  facilitate  the  prompt  set- 
tlement of  claims  for  additional  compensation  arising  out  of 
contracts  between  the  department  and  the  various  contractors 
with  whom  it  transacts  business. 

Contractual  claims  up  to  an  aggregate  amount  of 
$100,000  per  contract  that  cannot  be  resolved  by  the  depart- 
ment and  the  contractor  shall  be  arbitrated.  Arbitration 
can  only  be  implemented  after  the  project  has  been  accepted 
by  the  department.  A  court  of  law  cannot  consider  the 
dispute  until  the  process  established  by  the  statute  has 
been  exhausted. 


The  board  is  composed  of  three  members.  One  is 
appointed  by  the  head  of  the  highway  department.  One  is 
appointed  by  the  construction  companies  under  contract  with 
the  department  of  highways.  The  final  member  is  selected  by 
the  two  previously  chosen.   In  the  case   of   a   conflict   of 
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interest  with  a  board  member  and  one  of  the  parties  to  the 
arbitration,  the  other  two  members  may  select  an  alternate 
member  for  that  hearing.  Each  board  member  is  appointed  for 
a  two  year  term  and  may  not  serve  more  than  three  consecu- 
tive terms.  The  administrator  is  a  board  member  elected  by 
the  board  who  has  the  responsibility  of  being  the  custodian 
of  their  records. 

Hearings  can  be  requested  by  either  the  department  or 
the  contractor.  The  hearing,  once  requested,  must  be  held 
within  45  days  of  the  request.  If,  by  the  board's  decision, 
a  third  party  is  necessary  to  resolve  a  dispute,  the  board 
may  dismiss  the  claim,  which  may  then  be  filed  in  the 
appropriate  court. 

If  the  contract  between  the  parties  specifically 
defines  the  rights,  duties  and  liabilities  of  the  parties 
with  respect  to  any  matter  in  the  dispute,  the  board  is  only 
empowered  to  decide  the  issues  within  that  framework.  The 
board  is  required  to  hand  down  the  decision  within  60  days 
of  the  hearing.  A  simple  majority  of  the  board  constitutes 
an  acceptable  decision. 


Board  members  are  not  compensated,  with  the  exception 
of  the  chairman  who  may  receive  an  honorarium,  as  the  board 
administrator,  of  up  to  $125  for  each  day  the  board  is  in 
session  and  each  day  engaged  in  activities  related  to  the 
meetings.   Alternate  members  may  receive  an  honorarium  of  up 
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to  $100  per  day  for  each  hearing  they  participate  in.  There 
is  also  an  allowance  of  $3000  per  year  to  cover  clerical  and 
other  administrative  costs. 

Fee  schedules  are  determined  by  the  board,  not  to 
exceed  $500  per  claim,  and  the  board  may  apportion  the  fee, 
recording  costs  and  transcript  preparation  costs  among  the 
parties  in  accordance  with  the  board's  findings  of  liabili- 
ties. 

5.3.2   Performance 


Since  the  original  legislation  in  Florida  only  allowed 
claims  under  $50,000  to  be  arbitrated,  the  dollar  volume 
appears  to  be  fairly  low.  To  date  approximately  $2.8  mil- 
lion in  claims  have  been  filed.  Settlement  awards  have  been 
roughly  $1.49  million  for  a  52%  payout  ratio.  Although  the 
ratio  seems  fairly  high  there  is  no  conclusive  evidence  in 
the  records  that  a  claim  will  automatically  receive  payment 
of  52%.  In  some  case  the  panel  awarded  full  amounts  claimed 
and  in  others  they  did  not  allow  recovery  of  any  funds. 

Looking  at  the  last  29  cases,  fifteen  (15)  involved 
claims  for  additional  time.  Within  the  time  extension 
group,  nine  (9)  claims  involved  requests  for  time  alone. 
This  has  been  recognized  as  a  significant  problem  in  arbi- 
tration cases  in  Florida  and  the  panel  is  moving  toward 
tightening  the  award  of  additional  contract  time. 
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5.3.3   Comment  s 


The  arbitration  system  of  Florida  is  a  modified  arbi- 
tration system  that  is  significantly  different  from  the  oth- 
ers in  several  ways.  The  first  important  distinction  to 
make  is  that  the  arbitration  panel  in  Florida  is  a  fixed 
board  rather  than  a  fixed  panel  list  or  pool  of  arbitrators. 
There  may  be  some  advantages  to  having  fixed  panel  members. 
Continuity  in  the  decisions  for  a  fixed  time  period  does  not 
replace  the  precedence  system  of  the  judicial  system  but  it 
does  have  some  merit  when  compared  to  a  random  selection  of 
arbitrators.  This  advantage  may  quickly  become  a  disadvan- 
tage if  the  board  becomes  biased  in  one  or  more  areas.  Ear- 
lier boards  were  not  particularly  stringent  in  evaluating 
time  extension  claims.  Most  cases  were  decided  in  favor  of 
awarding  time  extensions  to  contractors.  The  current  board 
is  trying  to  be  more  analytical  in  allowing  time  extensions. 
Florida  has  had  a  considerable  number  of  cases  decided  and  a 
minimal  set  of  records  have  been  kept  on  the  results.  The 
panel  meets  regularly  at  six  week  intervals  or  as  close  to 
that  as  possible.  Normally  during  the  course  of  a  day  they 
will  not  only  hear  cases  but  also  decide  on  cases  and 
prepare  decisions.  In  an  effort  to  fine  tune  the  system, 
Florida  has  had  to  revise  their  arbitration  statutes  several 
times.  Part  of  the  fine  tuning  involved  renumeration  of  the 
panel  members,  who  at  one  time  received  no  compensation  for 
their  services. 
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5.4   Ari  zona 

Arizona  is  the  only  state  among  the  four  being  reviewed 
that  relies  on  the  American  Arbitration  Association  for 
claims  administration  and  the  Construction  Industry  Rules. 
The  arbitration  system  is  initiated  through  the  specifica- 
tion special  provisions.  The  following  discussion  centers 
around  the  arbitration  provisions  that  have  been  in  force 
since  August  1984. 

5.4.1   Claims 


Subsection  105.17  establishes  the  requirements  for  con- 
tractors that  are  submitting  claims  for  additional  compensa- 
tion. The  first  requirement  is  that  the  notice  of  claim  be 
submitted  promptly  in  writing  as  soon  as  possible  after  the 
condition  that  caused  the  claim  occurs  and  prior  to  begin- 
ning work  on  the  items  involved  in  the  bases  of  the  claim. 
Failure  of  notification  waives  any  claim  for  additional  com- 
pensation. At  this  juncture  the  contractor  is  required  to 
track  all  costs  associated  with  the  claim  and  all  records 
kept  must  be  made  available  to  the  State  Engineer  for 
review.  At  the  same  time,  the  paragraph  requires  that  the 
contractor  must  continue  with  project  work.  Essentially,  no 
claims  may  proceed  beyond  the  filing  stage  until  the  project 
is  complete . 
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If  the  amount  of  the  dispute  is  $100,000  or  less,  the 
State  Engineer  has  45  days  to  make  a  decision.  If  the 
amount  of  the  claim  is  over  $100,000,  then  the  time 
allowance  is  extended  to  60  days  for  a  decision.  Both  time 
periods  relate  to  the  time  of  receipt  of  the  contractor's 
claim  notice.  The  State  Engineer's  decision  is  final  unless 
the  contractor  desires  to  compel  further  legal  action  within 
the  time  prescribed  by  the  law.  In  claims  in  excess  of 
$100,000,  the  contractor  can  commence  legal  action.  Claims 
under  $100,000  are  eligible  for  arbitration  only.  Section 
105.18  continues  to  explain  that  a  claim  in  excess  of 
$100,000  may  be  arbitrated,  but  the  maximum  settlement  that 
may  be  ordered  from  arbitration  is  $100,000  and  any  amount 
in  excess  of  this  upper  limit  amount  is  forfeited. 

5.4.2   Arbitration 

All  hearings  for  arbitration  are  designated  to  be  held 
in  Phoenix,  Arizona.  The  hearings  are  subject  to  the  Con- 
struction Industry  Rules  of  the  AAA. 


Arbitration  is  initiated  by  the  contractor  filing  a 
Demand  for  Arbitration  with  the  AAA  and  a  copy  served  to  the 
State  Engineer.  The  Demand  must  be  served  within  30  days  of 
the  final  determination  of  the  State  Engineer.  The  arbitra- 
tion can  only  include  issues  that  the  State  Engineer  has 
made  a  determination  on  and  no  new  issues  may  be  introduced 
in  the  proceeding. 
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The  determination  of  the  claim  amount  may  not  include 
liquidated  damages  already  assessed  or  take  into  account  any 
requested  time  extensions.  The  specification  also  specifi- 
cally identifies  that  only  one  arbitrator  will  serve  to 
decide  the  issues.  Rather  than  mailing  identical  lists  to 
both  parties  and  waiting  reply,  the  Arizona  specification 
provides  that  the  parties  meet  with  a  list  of  arbitrators 
furnished  by  the  AAA.  Each  party  then  alternately  strikes 
names  from  the  list  until  only  a  single  name  remains.  If 
the  remaining  person  cannot  serve  as  arbitrator  for  the 
dispute,  the  last  two  stricken  names  become  eligible.  The 
last  stricken  name  is  the  first  alternative  and  the  second 
to  last  name  the  second  alternative.  The  meeting  for  selec- 
tion of  an  arbitrator  must  be  held  within  10  days  after 
receiving  the  lists  from  the  AAA.  If  the  parties  fail  to 
select  an  arbitrator  the  procedure  defaults  to  selection  by 
the  AAA.  Each  party  assumes  the  cost  of  preparation  for 
arbitration  and  costs  assessed  by  the  AAA  are  equally  shared 
by  the  two  parties. 

5 . A . 3   Comment  s 


Although  Arizona  has  not  had  substantial  experience  in 
arbitrating  construction  disputes,  the  system  they  have 
established  seems  to  short  cut  some  of  the  time  consuming 
procedures  of  the  AAA  rules,  such  as  the  meeting  for  selec- 
tion of  an  arbitrator  rather  than  mailing  lists  and   waiting 
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to  see  which  arbitrator  has  been  selected.  The  location  of 
arbitration  is  also  predetermined  which  resolves  another 
issue  from  administrative  delays  or  possible  dispute. 

The  allowable  amount  of  payment  from  arbitration  cannot 
exceed  $100,000,  but  does  not  prevent  a  contractor  with  a 
claim  for  $115,000  or  $250,000  from  filing  a  demand  for 
arbitration.  The  only  difficulty  here  is  that  the  contrac- 
tor will  loose  amounts  in  excess  of  the  maximum  allowed. 
When  a  contractor  has  problems  with  documentation  of  a 
larger  claim  or  perhaps  the  case  is  not  strong  enough  to 
hold  well  in  litigation,  the  arbitration  alternative  may  be 
the  best. 


Another  advantage  for  this  system  is  that  there  is  no 
expense  necessary  for  maintaining  a  supply  of  qualified 
arbitrators.  The  AAA  as  administrator  supplies  and  certi- 
fies arbitrators.  One  problem  that  has  been  noticed  in 
Arizona  is  the  difficulty  of  obtaining  engineers,  architects 
and  contractors  that  are  certified  as  arbitrators.  The  fac- 
tor that  has  been  suspect  for  this  particular  problem  is  the 
general  theory  of  reluctance  on  the  part  of  practicing  pro- 
fessionals  to  sit  in  judgement  of  fellow  practitioners. 

5  .  5   Discretionary  States 

Iowa  has  a  nonbinding  arbitration  method  whereby  the 
department   has  the  discretionary  power  of  electing  to  arbi- 
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trate  a  claim.  The  system  has  had  little  activity  in  the 
past  few  years.  The  procedural  requirements  are  established 
within  the  specifications.  Either  party  to  the  arbitration 
may  reject  the  decision.  The  most  recent  use  resulted  in 
acceptance  of  the  decision.  Otherwise  the  Iowa  procedure  is 
fairly  uniform  with  respect  to  operational  procedures. 

Minnesota  has  an  arbitration  statute  but  has  not 
developed  the  contract  language  to  include  arbitration  in 
their  contracts.  The  decision  not  to  use  the  arbitration 
procedure  is  essentially  based  on  an  unfavorable  opinion  of 
arbitration  or  a  preference  for  litigation. 


Kansas  requires  that  a  full  staff  review  be  held  prior 
to  initiating  arbitration  or  submitting  a  claim  to  court. 
The  final  decision  for  arbitration  rests  with  the  Department 
and  they  have  only  elected  to  use  arbitration  on  a  single 
case.  The  one  time  the  method  was  used,  several  procedural 
problems  were  encountered  and  possibly  biased  the  result. 
The  specific  language  for  arbitration  is  included  in  the 
Special  Provisions  to  the  contract.  There  is  a  short  time 
limitation  for  filing  a  claim  in  Kansas.  If  a  claim  is 
denied  the  contractor  has  30  days  in  which  to  file  for  arbi- 
tration. The  three  member  panel  can  pass  on  all  compensa- 
tion issues  but  are  specifically  prevented  from  interpreting 
quality  of  work  issues,  quality  of  materials  or  modify  any 
contract  t  erms . 
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Mississippi  is  included  as  a  discretionary  state  based 
on  claims  that  are  in  excess  of  $25,000.  At  $25,000  and 
under  the  claim  is  arbitrated  and  the  system  doe  receive  a 
fairly  regular  use.  Over  the  limit  the  discretionary  part 
of  the  system  offers  a  choice  between  going  into  General 
Arbitration  or  to  the  court  system.  The  General  Arbitration 
has  received  only  one  case  in  the  last  few  years.  Some 
deficiences  were  commented  on  with  regard  to  the  smaller 
arbitration  board  when  they  failed  to  follow  specifications 
or  other  documents  that  would  normally  weigh  heavily  in 
court  in  evaluating  actions  or  reasons  for  dismissing  a 
claim.  A  full  staff  (chain  of  authority)  review  is  required 
for  all  claims  submitted. 

5  .  6   Fede  r al  Participation  in  Construction  Claims 


The  ability  for  a  state  government  to  pay  for  an  unex- 
pected event,  such  as  a  contract  claim,  is  often  subject  to 
the  participation  level  of  the  Federal  Highway  Administra- 
tion. However,  a  state  highway  agency  is  not  automatically 
eligible  to  receive  Federal  funds  for  claims  payments. 
Interpretation  of  what  was  or  was  not  eligible  for  Federal 
participation  generated  enough  confusion  that  23-CFR-Part 
635  was  amended  in  1984.  The  following  is  taken  in  part 
from  the  notice  of  proposed  rules  published  in  the  Federal 
Register  (Vol.  49,  No.  60). 
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The  most  obvious  requirement  is  that  the  contract  must 
have  been  a  Federal-aid  project.  A  project  fully  funded  by 
state  funds  would  not  receive  any  help  for  claims  payment 
from  FHWA.  Federal-aid  projects  are  generally  administered 
by  a  state  highway  organization,  who  contracts  with  a 
private  contractor  for  performance.  The  costs  of  construc- 
tion are  then  prorated  between  the  state  and  FHWA.  The  FHWA 
does  not  have  any  control  during  the  execution  of  the  con- 
tract and  as  such  treats  each  claim  on  an  individual  basis. 


The  FHWA  will  only  participate  in  claims  that  are  sup- 
portable, reasonable  and  in  conformance  with  the  principles 
of  contract  law.  This  is  to  prevent  State  Highway  Agencies 
from  simply  agreeing  to  settlement  when  their  pro  rata  share 
would  be  minimal.  Supporting  documentation  should  accompany 
a  request  for  participation  by  the  FHWA.  Documentation 
should  include  information  as  to  the  legal  and  contractual 
basis  for  the  claim,  factual  data  and  cost  data  supporting 
the  amount  of  the  claim,  an  audit  of  the  actual  costs 
incurred  by  the  contractor  and  a  memorandum,  outlining  the 
evaluation,  by  the  State  agency  counsel.  If  the  case  has 
been  determined  in  a  court,  the  documentation  provided  for 
that  hearing  should  cover  most  of  the  FHWA  requirements. 
However,  in  the  case  of  arbitration,  documentation  may  be 
more  difficult  to  produce.  California  would  normally  have 
most  of  the  data  because  of  the  discovery  allowed  in  arbi- 
tration. Other  States  either  limit  discovery  or  are  silent 
on  the  topic  . 


93 


The  FHWA  will  not  participate  in  interest  payments  on 
claims  unless  the  interest  accrued  from  a  State  appeal  that 
had  prior  approval  of  the  FHWA.  Interest  is  not  considered 
to  be  a  cost  of  construction.  When  a  State  agency  files 
against  a  contractor  to  recover  funds,  the  FHWA  will  also  be 
refunded  in  the  appropriate  pro  rata  share  for  the  contract 
that  was  in  force.  The  funds  generated  this  way  are 
credited  to  the  project  where  the  claim  arose. 

The  bottom  line  is  simply  that  the  FHWA  will  continue 
to  make  a  case  by  case  determination  of  when  they  will  par- 
ticipate in  payment  of  a  claim  with  a  state  agency. 
Although  this  seems  a  little  awkward  for  administration,  the 
wide  variety  of  circumstances  that  generate  claims  prevents 
a  clear  cut  delineation  of  acceptable  causes  for  participa- 
tion. If  a  State  agency  is  clearly  aware  of  what  the  FHWA 
requires  for  participation,  there  should  not  be  too  many 
questions,  regardless  of  the  forum  that  initially  decided 
the  case. 

5.7   Indiana  Statutes 


Indiana,  as  noted  earlier,  does  permit  arbitration  in 
contracts  and  unlike  Texas  does  not  exclude  construction 
contracts.  However,  there  is  no  specific  language  within 
the   code   to   specifically  permit  the  Indiana  Department  of 
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Highways  to  arbitrate  construction  contract  disputes.  The 
Department  of  Administration  has  used  arbitration  for  labor 
disputes.  This  may  be  an  indication  that  there  is  a  favor- 
able climate  for  developing  the  necessary  enabling  legisla- 
tion to  allow  TDOH  to  use  some  format  of  arbitration  in  set- 
tling construction  contract  disputes.  In  brief  the  follow- 
ing discussion  will  outline  the  Indiana  arbitration  statute 
which  has  been  adopted  as  the  result  of  the  Uniform  Arbitra- 
tion Act  . 

5.7.1   Indiana  Arbitration  Statutes 


Arbitration  is  covered  under  the  Indiana  laws  in  Civil 
Procedure-Special  Proceedings  34-4-1-1,  34-4-1-3  and  34-4- 
1-18.  The  remaining  coverage  of  arbitration  is  under  the 
Uniform  Arbitration  Act  in  34-4-2.  The  Uniform  Arbitration 
Act  is,  like  most  uniform  standards,  a  general  act  that  is 
very  open  to  interpretation. 

The  sections  in  34-4-1  are  general  in  nature  and 
describe  who  may  arbitrate,  execution  of  bonds  to  perform 
the  award  rendered  and  proceedings  on  invalidation  or  sus- 
taining awards.  The  sections  in  34-4-2  are  the  main  set  of 
rules  that  govern  arbitration  under  the  state  codes  and 
since  they  have  been  developed  for  generic  arbitrations  they 
do  not  specifically  mention  construction  arbitration. 


The   code   does   specifically   address   the   issues   of 


95 

proceedings  to  stay  or  compel  arbitration  and  rely  heavily 
on  the  court  system  in  this  regard.  The  only  specific 
reference  to  selection  of  arbitrators  is  by  court 
appointment,  but  references  in  other  areas  do  indicate  that 
the  parties  should  select  a  mutually  agreeable  arbitrator  or 
arbitrators.  Hearing  locations  and  time  are  determined  by 
the  arbitrator  as  well  as  adjournment  times.  Parties  are 
permitted  to  submit  all  evidence  material  to  the  controversy 
regardless  of  admissibility  under  rule  of  evidence. 

Confirmation  of  award  is  a  judicial  procedure.  After 
the  arbitration  proceeding  has  finished,  a  successful  party 
can  file  an  application  for  confirmation  of  the  award  with 
the  proper  court,  but  not  before  ninety  days  after  mailing 
of  the  award.  The  court,  after  review,  will  enter  a 
judgement  consistent  with  the  award  and  have  the  decision 
docketed  as  if  the  judgement  were  rendered  by  the  court. 


The  code  continues  to  discuss  methods  of  vacating  the 
award  or  modifying  the  award.  Court  applications,  jurisdic- 
tion and  venue  are  also  discussed.  The  act  is  not  retroac- 
tive in  Indiana  and  only  applies  to  agreements  made  after 
August  18,  1969.  The  purpose  of  the  arbitration  code  selec- 
ted is  such  that  arbitration  hearings  in  Indiana  are  con- 
sistent with  other  states  that  have  adopted  similar  legisla- 
tion. 
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It  is  safe  to  state  that  the  Indiana  Department  of 
Highways  will  have  a  great  deal  of  difficulty  using  the 
existing  statute  as  a  guideline  for  arbitration.  A  more 
specific  set  of  regulations  would  be  desirable  that  could 
incorporate  some  of  the  existing  statute  language.  Addi- 
tional discussion  of  an  arbitration  system  for  the  Indiana 
Department  of  Highways  is  included  in  the  final  chapter  of 
this  report. 
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CHAPTER  6  CURRENT  IDOH  CLAIMS  PROCESS 

Prior  to  making  suggestions  with  respect  to  the  final 
settlement  procedure  for  claims  the  current  IDOH  review  pro- 
cess needs  to  be  identified.  The  current  IDOH  contract 
claim  review  process  is  a  fairly  common  chain  of  command 
process  that  starts  at  the  field  level  and  progresses  to  the 
central  office.  This  section  will  also  review  several  areas 
that  have  been  identified  as  deficient  or  potential  problem 
areas  by  both  IDOH  personnel  and  contractors'  personnel. 

In  addition  to  identifying  the  IDOH  claims  process,  a 
basic  discussion  will  be  included  on  the  procedures  of  sur- 
rounding states.  The  intention  of  this  review  is  to  prelim- 
inarily show  what  systems  multi-state  contractors  have 
experience  with. 

6  .  1   Background 


The  appropriate  background  research  to  this  section  was 
performed  as  a  Joint  Highway  Research  Project  (JHRP-83-8)  by 
Karen  D.  Berg  (9).  The  report  summarizes  a  survey  of  the 
areas  that  both  the  contractors  and  the  IDOH  personnel  feel 
are  problem  areas  with  respect  to  potential  claims.  Signi- 
ficant remarks  and  response  levels  will  be  reviewed  prior  to 
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discussion  of  the  internal  procedures  of  the  review  process. 
Both  groups  felt  that  an  increase  in  the  number  of  disputes 
that  eventually  will  end  up  as  claims  should  be  expected. 
This  is  an  important  attitude  to  keep  in  mind.  Both  sides 
may  be  concentrating  more  on  documenting  claims  than  concen- 
trating on  resolution,  in  which  case  you  will  get  more 
claims  not  quick  resolution. 

The  next  three  items  were  listed  as  areas  where  IDOH 
personnel  encountered  frequent  project  disputes:  time  exten- 
sions, specification  interpretations  and  changed  work  (a 
changed  condition).  Both  groups  agreed  that  disputes  about 
acceptable  quality  and  quantity  disputes  were  most  fre- 
quently settled  at  the  project  site.  Other  areas  that  were 
noted  frequently  were  as  follows: 

-  Workday  Charges 

-  Personality  Conflicts 

-  Plan  Intent  Interpretation 

Another  question  requested  that  the  respondents  indicate  how 
they  felt  that  disputes  have  changed.  The  responses  indi- 
cated that  more  disputes  were  ending  up  in  the  Central 
Office,  more  disputes  (claims)  involved  time  extensions,  and 
again  the  number  of  claims  has  increased. 


The  final  questions  that  are  of  interest  from  the  sur- 
vey were  in  regard  to  improving  the  relationship  between  the 
contractors  and  the  IDOH  and  what  changes  should  be  made   in 
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the  system.  The  responses  here  are  of  particular  interest 
because  they  may  indicate  more  areas  that  should  be  investi- 
gated before  changing  the  entire  dispute  resolution  process. 

-  Tighter  prequnl I f Icatlon  requirements. 

-  More  decision  capacity  at  lower  levels. 

-  Increased  authority  at  the  lower  levels. 

-  Speed  up  the  paper  flow. 

-  Require  more  formal  documentation  of  requested  changes. 

-  Allow  more  flexibility  on  the  District  level   for   set- 
tling time  extension  disputes. 

These  comments  should  be  kept  in  mind  while  reviewing  the 
current  dispute  administration  process.  Some  of  the 
responses  noted  above  were  made  by  IDOH  personnel  and  others 
were  made  by  contractors.  They  give  a  fairly  good  indica- 
tion of  where  the  current  system  is  perceived  to  be  causing 
problems . 


The  above  factors  are  not  restricted  to  Indiana.  A 
risk  and  liability  conference  held  in  1979  at  Scottsdale, 
Arizona,  specifically  polled  the  participants  with  regard  to 
identifying  important  items  related  to  contract  risk. 
Changes  in  the  work,  changed  conditions,  delayed  dispute 
resolution,  delayed  payment  on  contract  and  extras,  and 
change  order  negotiations  were  among  the  items  identified  as 
most  important  (22). 
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6 . 2   Current  Resolution  Process 

Indiana  does  not  specifically  discuss  procedures  for 
contract  claims  in  the  contract,  special  provisions  or 
specifications.  The  procedure  that  is  followed  works  for 
all  changes  and  extra  work  agreements. 

Although  most  disputes  are  settled  at  the  project 
level,  not  all  can  be  settled  because  of  monetary  limita- 
tions or  inability  of  project  level  personnel  to  negotiate 
with  full  assurance  of  approval.  This  section  will  review 
both  the  process  and  limitations  that  are  imposed  on  the 
various  levels.  As  an  aid  to  understanding  the  review  pro- 
cess, Figure  6.1  was  prepared  to  demonstrate  the  chain-of- 
command  currently  used  by  1D0H  for  processing  changes.  The 
following  sections  describe  the  authority  and  review  capa- 
bility of  the  various  IDOH  divisions. 

6  .  3   Project  Personnel 

The  Project  Engineer / Supervisor  is  the  primary  site 
representative  and  has  a  myriad  of  paperwork  and  responsi- 
bilities, but  overall  lacks  a  great  deal  of  authority. 
Basically,  all  field  decisions  of  any  importance  need  to  be 
authorized  by  another  level  of  authority. 


Project  Supervisors  cannot  issue  time  extensions,  their 
ability  to  grant  extra  work  is  severly  limited  and  they  must 
always  seek  a  higher  level  of  authority   to   gain   approval. 
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Figure  6.1   Current  Resolution  Process 
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There   is  no  monetary  authority  granted  to  the  project  level 

personnel.   A  contractor  that  relies  on   a   verbal   approval 

for   a   change  item  is  aware  that  another  level  of  authority 

could  possibly  invalidate  the  change.   The   instructions   to 

field   personnel   are   stated  in  very  clear  terms,  that  site 

personnel  can  direct  the  contractor  in  what  to  do,   but   not 

how  to  do  it,  as  follows: 

The  Project  Engineer / Supervis or  should  not   exceed 

the  provisions  of  the  specifications  in  dictating 

the  methods   of   doing   work.     ...    In    simple 
language,   the   State  Personnel  are  Inspectors  and 

not  Foremen  and  can  tell  the   contractor   what   to 

do,  and   the   Contractor  will  determine  how  to  do 
it  . 


While  this  may  be  only  a  minor  point,  in  determining 
what  to  do,  an  Inspector  or  Project  Engineer  may  in  fact  be 
dictating  schedule,  the  same  schedule  by  which  the  State  is 
deducting  liquidated  damages  for  failure  to  complete  in  the 
contract  time.  This  is  a  critical  problem,  since  the  only 
schedule  requested  of  the  contractor  may  be  generated  from  a 
basic  bar  chart  of  controlling  work  items.  Bar  charts, 
although  effective  for  visual  interpretations,  have  con- 
sistently been  determined  by  the  courts  as  being  to  vague  to 
control  prosecution  and  progress  on  a  project.  With  liberal 
interpretation  of  what  happens  in  the  field,  it  is  possible 
to  see  that  field  personnel  may  be  making  poor  decisions 
because  of  the  format  of  the  schedule  and  not  because  a  lack 
of  capability. 
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The  Field  Manual  also  states  that  in  cases  of 
discrepancies,  figured  dimensions  control  over  scaled,  draw- 
ings govern  over  specifications,  and  special  provisions 
govern  over  both  the  plans  and  specifications.  In  litiga- 
tion the  hierarchy  of  evidence  is  not  always  the  same  and  in 
general  they  will  tend  to  conform  with  the  specific  control- 
ling the  general.  In  fact  there  are  cases  to  show  where 
specifications  will  control  drawings  and  the  specifications 
may  prevail  over  notes  on  the  drawings  (30). 

The  purpose  of  discussing  these  two  items  here  is  to 
show  that  the  project  level  personnel  have  a  great  deal  of 
impact  on  the  interpretation  of  the  contract  documents  and 
in  the  prosecution  of  the  work.  These  same  individuals  can- 
not for  the  most  part,  back  up  their  directions  with  per- 
sonal authority,  but  must  defer  to  another  level  for  appro- 
vals. This  is  somewhat  at  odds  with  the  contractor's  field 
arrangement  where  the  superintendent  of  the  project  is  capa- 
ble of  making  many  decisions  that  affect  the  prosecution  of 
the  project  as  well  as  changes. 


The  two  most  important  documents  that  the  field  person- 
nel handle  are  the  IC  115,  Extra  Work  Agreement,  and  the  IC 
626,  Change  In  Plans.  The  IC  115  is  used  when  extra  work  is 
necessary  on  an  item  that  was  included  in  the  original  con- 
tract and  there  are  existing  unit  prices  to  estimate  the 
value   of  the  revision.   Technically,  no  work  can  proceed  on 
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the  extra  work  until  approval  has  been  received  from  the 
Central  Office.  These  forms  must  be  signed  by  an  authorized 
representative  of  the  contractor  and  be  notarized.  But  this 
form  must  first  pass  through  the  District  Engineer's  office 
and  then  to  the  Engineer  of  Construction's  office.  Neither 
of  these  documents  will  be  filed  unless  the  Project 
Engineer/Supervisor  has  agreed  to  the  change.  The  contrac- 
tor can  force  the  issue  by  requesting  the  change  in  writing 
and  submit  it  to  the  Project  Engineer / Supervisor ,  who  then 
reviews  internal  documents  of  the  project  record  and  other 
appropriate  documents.  After  reviewing  all  the  data,  the 
Project  Engineer  writes  an  interpretative  decision  based  on 
the  facts  and  submits  all  the  documentation  to  the  Area 
Engineer  at  the  District  Office.  This  effectively  leaves 
the  issue  at  the  same  stage  with  the  exception  being  that 
the  contractor  is  now  on  record  as  claiming  additional  time 
or  payment.  However,  the  important  issue  is  that  regardless 
of  the  final  opinions  attached,  the  project  is  continuing 
and  the  contractor  is  on  record  for  filing  a  claim. 

6.4   District  Level 


There  are  two  levels  of  review  at  the  District  Level  on 
paper.  These  levels  are  the  Area  Engineer  and  the  District 
Construction  Engineer.  The  initial  level  is  the  Area 
Engineer  who  is  responsible  for  examining  the  initial 
request  from  the  contractor  for  any  problems  not  settled   by 
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the  Project  Engi neer / Super visor .  However,  when  the  request 
involves  design  revisions,  time  extensions  or  additional 
funds,  the  Area  Engineer  has  no  authority  for  approval.  In 
these  cases  the  Area  Engineer  reviews  the  facts  and  issues 
an  opinion.  If  the  contractor  is  not  satisfied,  he  must 
appeal  the  Area  Engineer's  decision  to  the  District  Con- 
struction Engineer.  The  Area  Engineer  is  by  definition 
above  restricted  to  interpretive  items  that  the  project  per- 
sonnel have  presented. 


The  District  Construction  Engineer  has  a  limited  amount 
of  authority  on  both  IC  115  and  IC  626  documents.  The 
approval  authority  is  $7,000  and  $10,000  respectively  for 
single  line  items  on  the  change  orders.  If,  however,  the 
limits  are  acceptable,  but  the  change  is  a  cumulative  change 
that  increases  or  decreases  the  contract  by  more  than  20%, 
then  the  approval  is  reviewed  and  a  recommendation  is 
attached.  All  subsequent  changes  on  the  contract  must  then 
be  submitted  to  the  Central  Office.  As  was  the  case  with 
Project  Engineers / Supervisors  the  District  Engineer  cannot 
approve  any  change  order  of  either  type  if  it  includes  an 
increase  in  time  as  part  of  the  change.  These  are  only 
approved  by  the  Director.  Other  types  of  changes  that  the 
District  Level  cannot  approve  are  as  follows: 

-  Revisions  of  alignment  in  geometric  design. 

-  Any  structural  section  change  above  subbase. 
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-  Addition,  deletion  or  relocation  of  bridges  or  other 
structures  which  would  affect  the  functional  scope  and 
intent  of  approved  design. 

-  Deviations  from  planned  access  control. 

-  Alterations  to  intent  or  scope  of  contract  or  character 
of  work . 

-  Alterations  of  specifications,  special  provisions,  or 
other  contract  requirements  including  approved  provi- 
sions for  maintaining  traffic. 

All  approved  district  change  orders  are  subject  to  review  by 

the  Division  of  Construction  in  the  Central  Office. 

6.5   Central  Office 


Several  levels  of  authority  exist  at  the  Central  Office 
depending  on  the  nature  of  the  claim.  The  initial  recipient 
of  a  claim  in  the  Central  Office  is  the  Field  Construction 
Engineer.  The  Field  Construction  Engineer  has  no  established 
level  of  authority  for  approving  any  claims  from  the  con- 
tractor. The  primary  responsibility  of  the  Field  Construc- 
tion Engineer  is  to  receive  the  material  submitted  from  all 
parties  and  add  an  additional  recommendation  to  be  forwarded 
to  the  Engineer  of  Construction. 


The  next  level  is  the  Engineer  of  Construction.  The 
limitations  for  monetary  approval  for  this  are  $12,000  for 
the  IC  115  and  $20,000  for  the  IC  626.  Again,  the  limita- 
tions exist  with  respect  to  time  extensions  and  changes  in 
design.  Monetary  limits  for  this  level  are  slightly  higher 
depending  on  the  particular  document  being  reviewed.   If  the 
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contractor  is  not  satisfied  with  the  decision  at  this  junc- 
tion, they  must  then  appeal  to  the  Chief,  Division  of  Con- 
struction. 

The  Chief,  Division  of  Construction  has  approval  limits 
of  $25,000  and  $50,000  for  the  TC  115  and  IC  626  respec- 
tively. Any  dispute  exceeding  these  limits  must  be  for- 
warded to  the  Deputy  Director  of  Operations.  In  addition, 
any  decision  of  the  Chief  can  be  appealed  by  the  contractor 
to  the  Deputy  Director. 

The  Deputy  Director  has  greater  latitude  in  approval  of 
IC  115  and  IC  626  claims.  These  limits  are  $75,000  and 
$150,000  per  line  item.  Even  at  this  level  of  monetary 
authority,  any  approval  requiring  a  design  change  or  time 
extension  needs  to  be  approved  by  the  Director  of  Highways. 
If,  however,  the  request  includes  design  changes  the  changes 
must  first  be  evaluated  through  the  Design  Division. 

The  Director  has  the  approval  authority  for  any  level 
of  revised  funding  as  well  as  time  changes  and  design  revi- 
sions. Therefore,  if  a  claim  is  not  resolved  at  this  junc- 
tion in  the  process,  litigation  is  the  only  recourse  for  the 
contractor  or  the  State. 

6  .  6   Evaluat  ion 


The  Indiana  Department  of  Highways  process   is   similar 
to   many  other  state  highway  department  resolution  processes 
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with  chain  of  command  approaches.  The  items  most  frequently 
noted  in  the  sample  survey  bears  out  the  problems  of  chain 
of  command  administration.  The  following  sections  will  take 
a  look  at  possible  causes  for  the  problem  areas  identified 
in  the  preceding  sections. 

6.6.1  More  disputes  going  to  the  Cent  ral  Of  f ice 

One  of  the  trends  that  was  noted  was  in  regard  to  more 
disputes  were  being  sent  to  the  Central  Office.  This  is 
easily  understood  because  the  Central  Office  not  only  has 
the  most  internal  levels  of  authority  but  also  the  signifi- 
cant monetary  approval  levels  are  within  this  layer.  This 
is  not  a  problem  so  long  as  the  process  by  which  the 
disputes  are  handled  result  in  timely  decisions. 

6.6.2  Decisions  are  s low  from  Cent  ral  Office 

The  comment  on  the  amount  time  required  for  decisions 
will  always  be  significant  when  multiple  layers  of  authority 
are  required.  The  paper  chase  alone  consumes  a  great  deal  of 
time  and  with  multiple  project  responsibilities  and  other 
duties,  it  is  apparent  how  some  decisions  may  take  a  tem- 
porary back  seat  to  other  issues. 

6.6.3  District  personnel  should  grant  t  ime  extensions 


The  issue  of  granting  time  extensions  should  be   clari- 
fied  for  all  involved.   The  Director  is  the  only  source  for 
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time  extension  reviews.  This  indicates  that  in  a  dispute 
that  includes  time  as  part  of  the  request  regardless  of  the 
dollar  amount  the  entire  chain  of  command  is  invoked.  The 
philosophy  behind  this  must  stem  from  the  fact  that  all  ini- 
tial bidders  were  on  an  even  basis  of  time  at  the  bid  let- 
ting and  if  a  time  extension  were  granted  then  perhaps  the 
other  bidders  should  have  had  an  equal  amount  of  time  for 
estimating  their  performance.  While  on  the  surface  this  is  a 
logical  basis  for  having  stringent  control  on  time  exten- 
sions, it  does  not  address  the  problem  of  determining  the 
impact  of  acceleration  to  the  work  by  the  contractor  who 
feels  that  in  all  probability  a  time  extension,  if  granted, 
may  take  too  long  to  procure.  Various  types  of  delays  can 
occur  on  a  construction  project  and  one  of  them  that  is  a 
compensable  type  of  delay  is  constructive  acceleration. 
Compounded  within  this  particular  problem  is  the  schedule 
for  construction.  What  is  currently  used  is  a  "controlling 
item"  type  of  schedule  that  is  used  primarily  as  a  measure 
of  funds  flow  for  payments. 


There  does  not  seem  to  be  any  requirements  for  updating 
schedules  or  schedule  approval.  In  fact  there  are  no 
specific  scheduling  requirements.  This  may  be  a  major 
source  of  conflicts  and  possibly  a  source  of  claims.  The 
facts  are  that  a  court  will  generally  rule  that  a  bar  or 
Gantt  chart  is  insufficient  in  depth  and  clarity  for  showing 
interrelationships   of   activities.    Therefore,    a    major 
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contract  item,  5%  of  the  contract  price,  may  or  may  not  be 
critical  in  terms  of  completing  a  particular  project.  This 
is  a  serious  problem  if  the  State  should  not  grant  a  time 
extension  to  an  item  that  is  not  a  major  contract  item  but 
is  critical  in  terms  of  project  complet e t ion .  Another 
advantage  of  requiring  a  specific  format  of  schedule  is  that 
both  parties  are  aware  of  where  the  work,  is  phased  and  what 
the  contractor  has  based  his  bid  on  for  completion.  The 
appropriate  scheduling  technique  is  CPM.  The  contractor  may 
in  fact  be  basing  the  "progress  schedule"  on  a  CPM  schedule, 
but  again  these  progress  schedules  only  require  major 
activities  be  shown.  However,  the  contractor  may  in  fact 
then  be  justified  in  continuing  a  request  for  reimbursement 
for  constructive  acceleration  after  a  request  for  a  time 
extension  has  been  rejected  if  the  work  was  performed  as 
directed.  The  primary  result  here  is  that  perhaps  insuffi- 
cient information  exists  in  the  current  approval  system  to 
make  proper  determination  of  time  extensions  regardless  of 
who  has  the  authority  to  grant  time  extensions.  The  types  of 
time  extensions,  cases  where  time  extension  is  unquestion- 
able, could  be  granted  by  lower  echelon  personnel,  if  they 
are  properly  documented  and  clearly  due  to  the  contractor. 
This  would  be  an  acceptable  solution  if  the  the  District 
personnel  would  not  abuse  the  authority. 


There  is  a  temptation  to  include  arbitration  as   simply 
another   layer   in   the   chain   of  command.  Arbitration  is  a 
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final  review  and  should  not  be  implemented  as  a  temporary 
check  point  to  see  if  both  parties  are  simply  not  willing  to 
negotiate.  If  arbitration  is  not  a  binding  process  for  the 
parties,  then  there  is  no  reason  for  implementation. 

6  .  7   Surrounding  State  Procedures 

Contractors  that  perform  work  for  the  IDOH  are  not 
always  Indiana  contractors.  Many  out-of-state  contractors 
are  prequalified  in  Indiana  to  bid  on  IDOH  contracts.  The 
intent  for  reviewing  surrounding  states  is  to  provide  a  sam- 
ple of  the  resolution  processes  encountered  by  contractors 
in  adjacent  states. 

Ohio  provides  for  suits  against  the  state  within  two 
years  of  the  cause  of  the  action  or  any  shorter  period.  The 
state  has  established  a  Court  of  Claims  that  has  jurisdic- 
tion over  any  recommendation  from  the  Bureau  of  Construction 
that  results  in  the  contractor  filing  a  suit.  This  assumes 
that  any  negotiations  after  the  adverse  recommendation  have 
failed  but  does  not  prevent  continuing  negotiation. 


Illinois  requires  that  an  informal  review  by  the 
department  staff  is  necessary.  If  the  issue  is  not 
resolved,  the  final  decision  is  the  responsibility  of  the 
Secretary  of  Transportation.  In  Illinois  the  Court  of 
Claims  has  jurisdiction  over  all  claims  filed  against  the 
state.    The  court  has  a  panel  of  three  judges.   Claims  must 
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be  filed  within  60  days  after  final  payment  and  all  other 
legal  or  administrative  remedies  need  to  be  exhausted.  The 
Court  of  Claims  decision  has  no  appeal  mechanism. 

The  Kentucky  system  has  final  review  by  the  Commis- 
sioner of  Highways  preceded  by  staff  review  and  two  commit- 
tee reviews.  The  Circuit  Court  in  Franklin  is  the  named 
court  of  jurisdiction  where  the  claim  must  be  filed  prior  to 
one  year  from  contract  completion  expiration.  Complete 
review  through  all  steps  of  the  process  are  not  necessary 
before  suit  is  filed. 


Michigan  requires  that  the  final  review  of  any  claim  is 
by  the  Director  of  State  Highways  and  may  be  appealed  to  the 
Court  of  Claims.  Notice  of  intent  to  sue  must  be  filed 
within  one  year  of  the  accrual  of  the  claim  and  the  actual 
suit  must  be  filed  within  three  years.  Cases  are  heard  by  a 
single  judge  without  a  jury  and  decisions  may  be  appealed. 

These  are  not  unlike  Indiana  in  that  most  require  that 
a  full  departmental  review  is  held  prior  to  allowing  the 
claim  to  proceed  to  court.  However,  this  says  little  about 
the  internal  procedures  of  the  states  and  is  beyond  the 
scope  intended  here.  The  methodologies  of  Wisconsin,  Ohio, 
Illinois  and  Kentucky  are  similarly  reviewed  in  Berg's  study 
(9). 
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CHAPTER  7  RECOMMENDATIONS 

Arbitration  has  been  presented  from  the  historical 
development  aspect,  the  current  procedures  used  by  highway 
agencies  and  the  private  sector  procedures  of  the  American 
Arbitration  Association.  Private  and  public  arbitration 
have  some  distinct  differences  in  concept  and  flexibility. 
Hopefully,  these  have  been  adequately  discussed  and  clari- 
fied in  the  text.  In  addition,  a  review  of  some  of  the 
internal  processes  and  problems  of  arbitration  was  also 
presented  . 

7.1   Recommendations 


The  most  direct  and  obvious  recommendation  to  be  made 
is  that  in  all  circumstances  the  IDOH  should  encourage  nego- 
tiation based  on  principles  and  not  on  a  concept  of  'winning 
or  losing."  It  should  be  noted  that  the  current  system 
delays  many  decisions,  but  overall  it  seems  to  function  ade- 
quately. 

The  primary  difficulty  that  could  be  hindering  negotia- 
tions is  that  the  Field  Engineer  is  negotiating  with  con- 
tractor personnel  that  have  significantly  more  power  in 
their   respective   positions.   There   are  current  efforts  to 
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revise  the  authority  levels  in  the  IDOH  construction  con- 
tract review  process  that  will  give  more  decision  capability 
closer  to  the  source  of  the  problem.  Since  the  revised 
authority  scheme  is  only  in  the  review  process,  it  is  not 
possible  to  review  the  proposal  at  this  particular  time. 
These  revised  authority  levels  should  be  given  full  support 
and  implementation. 

The  source  of  problems  still  remains  at  the  project 
level  and  serious  evaluation  of  an  expedited  negotiation 
procedure  for  major  claims  should  be  considered.  Early 
negotiations  can  settle  many  disputes  that  are  potential 
claims  at  an  early  stage  and  at  a  lower  long  term  cost. 

If  the  negotiating  sessions  are  to  be  successful,  both 
negotiators  must  be  able  to  have  signatory  power  for  the 
agreement  reached  and  not  be  concerned  about  approval  from 
parties  not  present  or  involved  in  the  negotiation.  This 
would  require  that  the  value  of  the  claim  be  estimated  prior 
to  negotiation,  and  that  the  appropriate  level  of  IDOH  per- 
sonnel be  present  for  the  negotiating  sessions.  Inappropri- 
ate negotiators  may  occur  less  frequently  with  revised 
authority  levels  under  the  currently  proposed  IDOH  system. 


The  directions  provided  for  field  employees  on  nego- 
tiating prices  for  change  orders  and  field  direction  of  work 
should  be  reviewed  and  possibly  rewritten  to  remove  ambigu- 
ous  or  misleading  statements.   Most  change  order  prices  can 


115 

be  handled  with  existing  unit  prices  but  on  occasion  new 
rates  need  to  be  negotiated.  Labor  rates  are  generally 
known  for  the  start  of  the  project  which  leaves  equipment 
rates,  overhead  rates  and  material.  Equipment  price  lists 
for  performing  extra  work,  not  covered  by  the  contract,  can 
be  included  in  the  contract  documents  in  the  event  that 
extra  work  is  required.  Materials  can  be  tracked  on  an 
invoice  amount.  The  overhead  rate  to  be  applied  to  extra 
work  can  also  be  specified  ahead  of  time  within  the  con- 
tract. Requiring  items  such  as  labor  rates  and  equipment 
prices  for  changes  in  the  bidding  stage  removes  these  items 
from  dispute  and  establishes  a  common  set  of  values  for  all 
change  work  items.  Field  employees  can  then  concentrate  on 
what  work  is  being  done  and  not  on  how  much  will  the  bill  be 
at  comp le  t  ion . 

There  are  probably  no  perfect  formulations  to  prevent 
field  conflicts  between  the  owner  and  the  contractor,  but 
contract  documents  that  equitably  divide  risk  at  the  begin- 
ning of  a  project  or  reduce  areas  of  possible  conflict  will 
reduce  the  possibility  of  a  costly  claim. 

7.2   Recommendation  for  Mediation 


Prior  to  accepting  any  particular  solution  method  that 
relinquishes  control  to  a  third  party,  it  would  make  consid- 
erably more  sense  to  work  with  a  process  that  encourages 
continued  negotiation  such  as  mediation.   Although  there  are 
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no  references  to  any  existing  state  agency  or  highway 
department  that  has  used  mediation,  it  may  not  involve  any 
additional  legislation  to  provide  for  a  mediated  settlement, 
unless  there  are  difficulties  in  procuring  proper  payment 
for  the  services  through  existing  payment  accounts. 

Until  a  measure  of  satisfaction  can  be  gained  with 
mediation,  the  establishment  of  a  permanent  record  of 
available  mediators  would  not  be  desirable.  If  the  method 
is  agreeable  to  both  the  contracting  community  and  the  IDOH, 
the  establishment  of  a  permanent  list  of  available  mediators 
could  be  developed  and  maintained  or  the  mediation  services 
of  the  American  Arbitration  Association  could  be  used.  If 
mediation  fails  to  resolve  the  claim,  both  parties  still 
have  the  court  system  or  arbitration  to  work  through  for 
settlement.  Mediation  can  be  used  before  arbitration  or  the 
court  and  would  be  the  most  easily  implemented. 

7.3   Recommendation  for  Arbitration 


If  there  is  inadequate  support  to  continue  mediated 
settlements,  additional  legislation  would  be  desirable  for 
the  IDOH  to  engage  in  arbitration.  The  initial  formulation 
of  the  legislation  should  probably  be  such  that  arbitration 
is  available  on  a  consensus  basis  rather  than  a  mandatory 
settlement  procedure.  This  may  be  the  desired  format  for 
the  final  arrangement  since  not  all  disputes  are  best 
presented   nor   determined  by  an  arbitration  procedure.   The 
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disadvantage  to  this  alternative  is  that  in  most  cases  peo- 
ple are  more  comfortable  with  methods  and  procedures  that 
are  familiar  and  few  cases  may  be  selected  for  arbitration. 
The  danger  of  testing  a  system  such  as  arbitration  is  that 
if  problems  exist  in  the  original  draft,  the  final  system 
may  never  be  developed. 


There  are  several  areas  of  concern  for  arbitration  in 
the  public  sector  that  should  be  fully  evaluated  prior  to 
initiating  an  arbitration  system.  The  first  area  that  needs 
to  be  discussed  is  the  overall  goal  for  using  arbitration. 
In  particular,  the  discussion  on  this  issue  should  center 
around  two  issues.  Will  the  system  be  providing  a  needed 
service  and  could  this  service  be  better  addressed  through 
another  channel?  Construction  claims  are  expensive  to 
resolve  and  only  larger  claims  will  be  taken  to  court  unless 
there  is  some  substantial  legal  point  that  can  be  made  by  a 
smaller  claim.  Therefore,  in  most  circumstances  a  need 
exists  to  provide  a  legal  alternative  or  third  party  settle- 
ment of  smaller  claims.  The  variation  in  arbitration  sys- 
tems indicates  that  there  are  two  predominate  theories  of 
what  size  claims  are  applicable  for  arbitration.  These  also 
tend  to  be  tied  to  the  overall  goal  of  using  arbitration. 
The  limited  scope  arbitration,  where  a  top  limit  is  placed 
on  claims  that  can  be  paid  out  of  an  arbitration  proceeding, 
can  have  the  objective  of  providing  a  forum  for  small  con- 
tract  disputes  and  therefore  providing  a  service  to  smaller 
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contract  claims.  This  also  could  be  the  only  available 
forum  for  smaller  contractors  working  for  public  agencies 
that  cannot  afford  to  litigate  a  claim.  Unlimited  arbitra- 
tion is  a  uniform  procedure  for  all  claims  regardless  of 
dollar  amount  or  contractor  size,  but  it  also  requires  a 
more  regulated  system  for  control. 

The  issue  of  legislation  was  identified  in  several 
areas  of  the  discussion.  Several  needs  must  be  addressed 
for  developing  the  final  format  for  the  arbitration  system. 
If  arbitration  is  to  be  accepted  by  the  groups  that  are 
using  the  system,  then  they  need  to  be  included  in  the  for- 
mulation of  the  legislation.  If  possible,  someone  familiar 
with  arbitration  should  be  consulted  during  the  development. 
Perhaps  the  AAA  could  be  consulted  in  this  regard.  Other 
interested  groups  would  be  the  contracting  groups  that  work 
with  the  IDOH,  the  administrative  department  that  would  be 
in  charge  of  administration  of  the  proceedings  and  certify- 
ing qualified  arbitrators,  and  possibly  other  state  agencies 
that  are  involved  in  construction  that  would  be  interested 
in  having  the  system  available  for  use  on  other  claims. 
Staff  and  funding  could  be  shared  between  departments  or 
agencies  that  will  use  the  services. 


Certification  of  the  arbitrators  is  another  area  that 
will  demand  close  scrutiny  before  the  system  should  be 
accepted.   A  high  standard  of  qualification  will  reduce   the 
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available  pool  of  arbitrators,  while  a  low  standard  of 
acceptable  qualifications  will  open  up  the  arbitrator  pool 
to  less  knowledgeable  people.  Within  this  context  is  the 
problem  of  engaging  active  professionals  in  all  construction 
related  areas  that  will  be  required  to  judge  acts  or  omis- 
sions of  fellow  practitioners.  Impartial  arbitrators  in 
this  respect  may  be  difficult  to  obtain. 


Another  issue  that  has  created  some  negative  opinions 
of  arbitration  is  when  decisions  do  not  follow  commonly 
accepted  principles  of  contract  law.  To  counteract  this 
problem,  lawyers  could  be  required  as  one  panel  member  or  at 
a  minimum  decisions  could  be  reviewed  for  legal 
requirements.  A  careful  balance  must  be  maintained  between 
protection  of  the  legal  interests  and  operational  simplicity 
in  the  system. 

The  issue  of  Federal  participation  in  any  claim  is 
still  on  a  case  by  case  basis  with  no  guarantees  for  any 
claim  resolution.  There  is  a  concern  here  that,  although 
the  arbitration  panel  has  deliberated  on  the  facts  of  the 
case,  there  may  not  be  a  record  of  how  the  case  was  actually 
decided.  It  is  important  that  proper  documentation  of  the 
claim  and  hearing  be  available  for  review  in  the  case  of 
Federal  participation  or  at  least  access  to  proper  backup 
information  as  requested.  The  central  issue  in  this 
argument   is   the   necessity   of  having  a  court  recorder  and 
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transcript  of  the  hearing.  If  this  is  a  requirement,  the 
costs  of  the  court  recorder  and  transcript  preparation 
should  be  shared  equally  between  the  parties. 

The  preceding  issue  involves  another  issue  to  a  certain 
extent.  Discovery  is  not  typically  permitted  in  arbitration 
unless  specific  guidelines  or  language  to  this  affect  is 
included  in  the  legislation  or  procedures.  It  might  possi- 
bly be  better  to  examine  the  formulation  of  a  more  exacting 
standard  for  submission  of  changes  and  claims  rather  than 
permitting  extensive  discovery  procedures.  Exactly  what 
type  of  information  to  include  in  the  submission  is  not 
within  the  scope  of  discussion  here,  but  the  concept  is 
brought  forward  as  an  alternative  to  allowing  discovery. 
Limited  discovery  is  also  possible,  but  as  much  can  be 
accomplished  in  the  prehearing  conference  as  limited 
discovery  will  permit. 


Another  method  to  reduce  the  issues  in  arbitration  is  a 
prehearing  meeting  where  the  parties,  along  with  the  arbi- 
trators, could  reduce  the  generalities  of  the  submission 
statement  into  a  list  of  issues  and  facts  that  are  the  cen- 
tral focus  of  the  dispute.  However,  a  prehearing  meeting 
will  also  consume  time  and  will  have  cost  associated  with  it 
as  well.  These  may  be  negligible  if  the  prehearing  con- 
ference would  encourage  the  parties  to  resume  negotiations. 
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A  serious  concern  for  arbitration  is  unwarranted  claims 
that  are  submitted  or  claims  that  cannot  be  based  on  facts 
from  the  project  records.  Spurious  claims  can  be  prevented 
if  a  penalty  is  available  for  the  arbitrator.  One  method  to 
penalize  those  that  submit  unwarranted  claims  is  to  have  the 
arbitrator  charge  all  hearing  costs,  preparation  costs  and 
attorney  fees  of  the  defendant  to  the  plaintiff.  This 
penalty  provision  in  the  legislation  should  also  be  availa- 
ble for  the  contractor  in  the  case  where  a  claim  should  have 
never  occurred.  Overall,  this  consideration  is  to  prevent 
abusive  of  the  arbitration  hearings  and  provide  a  punitive 
measure  for  those  that  attempt  to  file  unwarranted  claims. 

7 . 4   Conclusions 

There  are  a  short  series  of  conclusions  that  can  be 
made  from  the  study  and  may  or  may  not  impact  arbitration. 

The  first  and  foremost  conclusion  is  that  an  outside 
party  should  never  select  the  claims  settlement  method  for  a 
group  as  diverse  as  a  public  highway  agency.  Those  that 
will  have  to  use  the  system  on  a  daily  basis  must  be  convin- 
ced that  what  they  are  using  is  the  best  alternative  availa- 
ble to  them. 


A  closer  look  at  authority  levels  of  negotiators  should 
always  occur  to  ensure  the  fact  that  the  person  negotiating 
for  the  public  agency  has  the  requisite  authority  to  back  up 
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the  settlement  agreement.  Expedited  negotiation  should  be 
considered  when  the  claim  leaves  the  first  level  of  author- 
ity for  the  public  agency.  Further  reviews  may  only  be  cur- 
sory reviews  and  serve  only  to  aggravate  the  problem. 
Direct  negotiation  between  the  contractor  and  appropriate 
agency  personnel  should  be  initiated  as  soon  as  possible. 

A  more  detailed  section  on  claim  submission 
requirements  in  the  specifications  would  speed  up  the  pro- 
cess. Items  to  be  included  in  the  submission  should  be 
spelled  out  in  detail.  Requiring  a  detailed  submission 
should  reduce  the  number  of  unwarranted  claims  and  improve 
the  review  process  by  providing  more  information  toward  jus- 
tifying the  decision  on  the  claim.  Another  area  that  should 
be  reviewed  is  schedule  submission  and  approvals.  A  greater 
amount  of  information  may  help  produce  better  job-site 
decisions  with  respect  to  time  impacts  and  costs  of  changes. 

An  arbitration  system  for  resolution  of  IDOH  construc- 
tion claims  needs  to  be  jointly  developed  between  the 
Department,  consultants,  designers  and  constructors.  A 
preliminary  configuration  of  the  system  could  be  proposed 
along  the  following  ideas. 


Negotiation  is  the  most  effective  way  to  resolve  claims 
but  there  are  circumstances  when  negotiations  break  down. 
Negotiations  often  breakdown  for  reasons  not  associated  to 
the  issues  of  the  claim.   Mediation  can  be  used  to  encourage 
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a  more  realistic  evaluation  of  not  only  the  issues  but   also 
of  the  alternatives  for  not  settling  the  claim. 

Arbitration,  at  least  initially,  should  be  on  a  discre- 
tionary basis.  The  most  flexibility  for  selection  of  a 
forum  is  when  the  parties  have  a  choice  of  process.  The 
discretionary  states  identified  earlier  have  not  utilized 
the  process  to  full  advantage  or  have  not  permitted  the  pro- 
cess to  mature.  As  a  pragmatic  estimate  the  claims,  submit- 
ted to  arbitration  should  not  exceed  $150,000  in  value. 
This  reflects  the  final  approval  value  of  the  chain  of  com- 
mand with  the  exception  of  the  Director.  The  claim  should  be 
eligible  to  go  to  arbitration  as  soon  as  it  passes  a  level 
of  authority  capable  of  settling  the  claim.  The  $150,000 
limit  does  not  remove  the  Director's  authority  on  claims  in 
excess  of  this  amount.  Larger  claims  would  require  the 
Director's  review  before  submission  to  arbitration  or  liti- 
gation. This  preserves  the  current  review  process  for  major 
claims  and  expedites  settlement  of  smaller  claims. 


7.5   Recommendations  for  Further  Study 

Further  study  should  be  continued  by  the  Indiana 
Department  of  Highways  with  respect  to  implementing  arbitra- 
tion for  construction  claims.  This  should  be  a  joint 
effort,  where  possible,  with  other  interested  State  depart- 
ments involved  in  public  works  construction  and  associated 
industry   groups.    A  slow  and  thorough  investigation  of  the 
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mechanics  of  the  desired  system  would  be  more  beneficial 
than  accepting  the  first  draft  proposal.  Test  cases  should 
be  built  into  the  development  to  check  on  procedural 
requirements  and  problem  areas.  A  realistic  time  table  for 
development  should  be  established  along  with  the  intended 
program  goals . 


The  final  area  for  further  study  would  be  to  develop  a 
model  arbitration  system  for  public  agencies  in  construc- 
tion. Existing  model  arbitration  codes  such  as  the  Uniform 
Arbitration  Act  do  not  meet  the  requirements  of  agencies 
involved  with  the  construction  process.  This  would  have  to 
account  for  many  possible  variations  on  a  particular  scheme, 
but  at  least  it  would  insure  that  a  uniform  approach  to 
arbitration  would  be  taken  by  all  states  desiring  to 
implement  arbitration  or  mediation. 
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Construction  Industry 
Arbitration  Rules 

1 .  Agreement  of  Parlies 

Hie  parlies  shall  he  deemed  to  have  made  these 
Rules  a  pail  i>l  then  aibilralion  agreement  when- 
evei  ihey  have  provided  lor  arbitration  under  the 
Construction  Industry  Arbitration  Rules.  These 
Rules  and  any  amendment  thereof  shall  apply  in 
the  form  obtaining  at  the  tunc  the  arbitration  is  in- 
itiated. 

2.  Name  of  Tribunal 

Any  Tribunal  constituted  by  the  parties  for  the 
settlement  of  their  dispute  under  these  Rules  shall 
be  called  the  Construction  Industry  Arbitration 
Tribunal,  hereinafter  called  the  Tribunal. 

3.  Administrator 

When  parties  agree  to  arbitrate  under  these  Rules, 
or  when  thc\  provide  lot  arbitration  by  the  Ameri- 
can Arbitration  Association,  hereinafter  called 
AAA,  and  an  arbitration  is  initiated  hereunder. 
(hey  thereby  constitute  AAA  the  administrator  of 
the  arbitration    The  authority  and  duties  of  the 
adiniuistratoi  aie  ptescribed  in  the  agreement  of 
the  part  ics  and  in  I  hese  Rules. 

4.  Delegation  of  Duties 

The  duties  of  the  A  \A  under  these  Rules  may  be 
carried  out  thiough  Tribunal  Administrators,  or 
such  other  officers  or  committees  as  the  AAA  may 

direct 

5.  National  Panel  of  Arbitrators 

In  cooperation  with  the  National  Construction 
Industry    Arbitration  Committee,  the  AAA  shall 
establish  anil  maintain  a  National  Panel  of  Con- 
struction Arbitrators,  hereinafter  called  the  Panel, 
and  shall  appoint  an  arbitrator  or  arbitrators  there- 
liom  ;is  hereinaftei  provided.  A  neutral  arbitrator 
selected  by  mutual  choice  of  both  parties  or  their 
appointees,  oi  appointed  b\   the  AAA,  is  hcrein- 
. liter  called  the  arbitrator,  whereas  an  arbitrator 
selected  unilaterally  by  one  party  is  hereinafter 
called  the  party-appointed  arbitrator.  The  term 
arbitratot  may  hereinafter  be  used  to  refer  to  one 
arbitrator  or  to  a  Tribunal  ol  multiple  arbitrators. 

6.  Office  of  Tribunal 

The  general  office  of  a  Tribunal  is  the  headquarters 
of  the  AAA.  which  may,  however,  assign  the  ad- 


ministration of  an  arbitration  to  any  of  its  Region- 
al Offices. 

7.  Initiation  under  an  Arbitration  Provi- 
sion in  a  Contract 

Arbitration  under  an  arbitration  provision  in  a  con- 
tract shall  be  initiated  in  the  following  manner: 

The  initiating  party  shall,  within  the  time  specified 
by  the  contract,  if  any,  file  with  the  other  party  a 
notice  of  an  intention  to  arbitrate  (Demand),  which 
notice  shall  contain  a  statement  setting  forth  the 
nature  of  the  dispute,  the  amount  involved,  and 
the  remedy  sought;  and  shall  file  three  copies  of 
said  notice  with  any  Regional  Office  of  the  AAA, 
together  with  three  copies  of  the  arbitration  pro- 
visions of  the  contract  and  the  appropriate  filing 
fee  as  provided  in  Section  48  hereunder. 

The  AAA  shall  give  notice  of  such  filing  to  the 
other  party.  A  party  upon  whom  the  demand  for 
arbitration  is  made  may  file  an  answering  state- 
ment in  duplicate  with  the  AAA  within  seven  days 
after  notice  from  the  AAA,  simultaneously  send- 
ing a  copy  to  the  other  party.  If  a  monetary  claim 
is  made  in  the  answer  the  appropriate  administra- 
tive fee  provided  in  the  Fee  Schedule  shall  be  for- 
warded to  the  AAA  with  the  answer.  If  no  answer 
is  filed  within  the  stated  time,  it  will  be  treated  as 
a  denial  of  the  claim.  Failure  to  file  an  answer  shall 
not  operate  to  delay  the  arbitration. 

Unless  the  AAA  in  its  discretion  determines  other- 
wise, the  Expedited  Procedures  of  Construction 
Arbitration  shall  be  applied  in  any  case  where  the 
total  claim  of  any  parly  does  not  exceed  S 1 5 .000. 
exclusive  of  interest  and  arbitration  costs.  Parties 
may  also  agree  to  the  Expedited  Procedures  in  cases 
involving  claims  in  excess  of  $15,000.  The  Expedited 
Procedures  shall  be  applied  as  described  in  Sections 
54  through  58  of  these  Rules. 

8.  Change  of  Claim  or  Counterclaim 

After  filing  of  the  claim  or  counterclaim,  if  either 
party  desires  to  make  any  new  or  different  claim 
or  counterclaim,  same  shall  be  made  in  writing  and 
filed  with  the  AAA,  and  a  copy  thereof  shall  be 
mailed  to  the  other  party  who  shall  have  a  period 
of  seven  days  from  the  date  of  such  mailing  within 
which  to  file  an  answer  with  the  AAA.  However, 
after  the  arbitrator  is  appointed  no  new  or  differ- 
ent claim  or  counterclaim  may  be  submitted  with- 
out the  arbitrator's  consent. 
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Q.  Initiation  under  ;i  Submission 

!';n lies  in  ;iny  existing  dispute  may  commence,  an 
aibitration  nuclei  these  Rules  by  filing  at  any  Re- 
gional Office  two  copies  of  a  writ  leu  agreement  to 

arbitrate  nndei  these  Rules  (Submission),  signed 
by  the  parties.  Ii  sliall  contain  a  statement  of  the 
in. liter  in  dispute,  the  amount  ot  money  involved, 
and  the  remedy  sought,  together  with  t lie  appro- 
priate filing  fee  .is  provided  in  the  fee  Schedule. 

10.  Pre-Hearinu  Conference  and  Preliminary 

Hearing 

At  the  request  of  the  paities  or  at  the  discretion  of 
the  AAA. a  pre-hcaring  conference  with  the  admin- 
istrator and  the  parties  or  their  counsel  will  he 
scheduled  in  appropriate  cases  to  arrange  for  an 
exchange  of  information  and  the  stipulation  of  un- 
contested facts  so  as  to  expedite  the  arbitration 
proceedings 

In  large  and  complex  cases,  unless  the  paities  agree 
otherwise,  the  AAA  may  schedule  a  preliminary 
hearing  with  the  parlies  and  ihe  arbitralor(s)  to 
establish  the  extent  ol  and  schedule  lor  the  produc- 
tion ol  relevant  documents  and  other  infoi  mat  ion. 
the  identification  of  any  witnesses  to  be  called. and  a 
schedule  for  further  hearings  to  resolve  the  dispute. 

I  1 .  Fixing  of  Locale 

flic  parties  may  mutually  agree  on  the  locale  where 
the  arbitration  is  to  be  held.  If  any  party  requests 
that  the  hearing  be  held  in  a  specific  locale  and  the 
other  party  files  no  objection  thereto  within  seven 
days  after  notice  of  the  request  is  mailed  to  such 
party,  the  locale  shall  be  the  one  requested.  If  a 
party  objects  to  the  locale  requested  by  the  other 
parts-,  the  AAA  shall  have  power  to  determine  the 
locale  and  its  decision  shall  be  final  and  binding. 

I  2.  Qualifications  of  Arbitrator 

Any  arbitrator  appointed  pursuant  to  Section  13 
or  Section  15  shall  be  neutral,  subject  to  disquali- 
fication for  the  reasons  specified  in  Section  19.  If 
the  agreement  of  the  parties  names  an  arbitrator  or 
specifies  any  other  method  of  appointing  an  arbi- 
trator, or  if  the  parties  specifically  agree  in  writing, 
such  arbitraloi  shall  not  be  subject  to  disqualifica- 
tion for  said  reasons. 

13.  Appointment  from  Panel 

II  the  paities  have  not  appointed  an  arbitrator  and 
have  not  provided  any  other  method  of  appoint- 
ment, the  arbitrator  shall  be  appointed  in  the  fol- 


lowing manner:  Immediately  after  the  filing  of  the 
Demand  or  Submission,  the  AAA  shall  submit  si- 
multaneously to  each  party  to  the  dispute  an  iden- 
tical list  of  names  of  persons  chosen  from  the  Panel 
Each  party  to  the  dispute  shall  have  seven  days 
from  the  mailing  date  in  which  to  cross  off  any 
names  to  which  it  objects,  number  the  remaining 
names  to  indicate  the  order  of  preference,  and  re- 
turn the  list  to  the  AAA.  If  a  party  does  not  return 
the  list  within  the  time  specified,  all  persons  named 
therein  shall  be  deemed  acceptable.  From  among 
the  persons  who  have  been  approved  on  both  lists, 
and  in  accordance  with  the  designated  order  of 
mutual  preference,  the  AAA  shall  invite  the  accep- 
tance of  an  arbitrator  to  serve.  If  the  parties  fail  to 
agree  upon  any  of  the  persons  named,  or  if  accept- 
able arbitrators  are  unable  to  act,  or  if  for  any 
other  reason  the  appointment  cannot  be  made 
from  the  submitted  lists,  the  AAA  shall  have  (be 
power  to  make  the  appointment  from  other  mem- 
bers of  the  Panel  without  the  submission  of  any 
additional  lists. 

14.  Direct  Appointment  by  Parties 

If  the  agreement  of  the  parties  names  an  arbitrator 
or  specifies  a  method  of  appointing  an  arbitrator, 
that  designation  or  method  shall  be  followed.  The 
notice  of  appointment,  with  name  and  address  of 
such  arbitrator,  shall  be  filed  with  the  AAA  by  the 
appointing  party.  Upon  the  request  of  any  such 
appointing  party,  the  AAA  shall  submit  a  list  of 
members  of  the  Panel  from  which  'he  party  may 
make  the  appointment. 

If  the  agreement  specifies  a  period  of  time  within 
which  an  arbitrator  shall  be  appointed,  and  any 
party  fails  to  make  such  appointment  within  that 
period,  the  AAA  shall  make  the  appointment. 

If  no  period  of  time  is  specified  in  the  agreement, 
the  AAA  shall  notify  the  parties  to  make  the  ap- 
pointment, and  if  within  seven  days  after  mailing 
of  such  notice  such  arbitrator  has  not  been  so  ap- 
pointed, the  AAA  shall  make  the  appointment. 

15.  Appointment  of  Arbitrator  by  Party- 
Appointed  Arbitrators 

If  the  parties  have  appointed  their  party-appointed 
arbitrators  or  if  either  or  both  of  them  have  been 
appointed  as  provided  in  Section  14,  and  have  au- 
thorized such  arbitrator  to  appoint  an  arbitrator 
within  a  specified  time  and  no  appointment  is  made 
within  such  time  or  any  agreed  extension  thereof. 
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the  AAA  shall  appoint  an  arbitrator  who  shall  act 

as  Chairperson. 

If  no  period  of  time  is  specified  for  appointment 
of  the  third  arbitrator  and  the  party-appointed  ar- 
bitrators do  not  make  the  appointment  within  seven 
days  from  the  date  of  the  appointment  of  the  last 
party-appointed  arbitrator,  the  AAA  shall  appoint 
the  arbitrator  who  shall  act  as  Chairperson. 

If  the  parties  have  agreed  that  their  party-appointed 
arbitrators  shall  appoint  the  arbitrator  from  the 
Panel,  the  AAA  shall  furnish  to  the  party-appointed 
arbitrators,  in  the  manner  prescribed  in  Section  13, 
a  list  selected  from  the  Panel,  and  the  appointment 
of  the  arbitrator  shall  be  made  as  prescribed  in 
such  Seci  ion 

16.  Nationality  of  Arbitrator  in  Interna- 
tional Arbitration 

|i  one  ol  the  p, lilies  is  a  national  or  resident  of  a 
country  other  than  the  United  Slates,  the  arbitra- 
tor shall,  upon  the  request  of  cither  party,  be  ap- 
pointed from  anion;:  the  nationals  of  a  country 
oilier  than  thai  of  am  ol  the  parlies 

1  7.  Number  of  Arbitrators 
It  the  arbitration  agreement  does  not  specify  the 
number  ol  arbitrators,  the  dispute  shall  be  heard 
and  determined  h\  one  arbitrator,  unless  the  AAA, 
in  its  discretion,  directs  that  a  greater  number  of 
arbitrators  be  appointed. 

18.  Notice  to  Arbitrator  of  Appointment 

Notice  of  the  appointment  of  the  arbitrator,  wheth- 
er mutually  appointed  by  the  parties  or  appointed 
by  the  AAA,  shall  be  mailed  to  the  arbitrator  by 
the  AAA.  together  with  a  copy  of  these  Rules,  and 
the  signed  acceptance  of  the  arbitrator  shall  be  filed 
prior  to  the  opening  of  the  first  hearing. 

19.  Disclosure  and  Challenge  Procedure 

A  person  appointed  as  neutral  arbitrator  shall  dis- 
close to  the  AAA  any  circumstances  likely  to  af- 
fect his  or  her  impartiality,  including  any  bias  or 
any  financial  or  personal  interest  in  the  result  of 
the  arbitration  or  any  past  or  present  relationship 
with  the  parties  or  their  counsel.  Upon  receipt  of 
such  information  from  such  arbitrator  or  other 
source,  the  AAA  shall  communicate  such  informa- 
tion to  the  parties  and.  if  it  deems  it  appropriate 
to  do  so,  to  the  arbitrator  and  others.  Thereafter, 
the  AAA  shall  determine  whether  the  arbitrator 


should  be  disqualified  and  shall  inform  the  parties 
of  its  decision,  which  shall  be  conclusive. 

20.  Vacancies 

If  any  arbitrator  should  resign,  die,  withdraw,  re- 
fuse, be  disqualified  or  be  unable  to  perform  the 
duties  of  office,  the  AAA  shall,  on  proof  satisfac- 
tory to  it,  declare  the  office  vacant.  Vacancies  shall 
be  filled  in  accordance  with  the  applicable  provision 
of  these  Rules.  In  the  event  of  a  vacancy  in  a  panel 
of  arbitrators,  the  remaining  arbitrator  or  arbitra- 
tors may  continue  with  the  hearing  and  determina- 
tion of  the  controversy,  unless  the  parties  agree 
otherwise. 

21.  Time  and  Place 

The  arbitrator  shall  fix  the  time  and  place  for  each 
hearing.  The  AAA  shall  mail  to  each  party  notice 
thereof  at  least  five  days  in  advance,  unless  the  par- 
ties by  mutual  agreement  waive  such  notice  or  mod- 
ify the  terms  thereof. 

22.  Representation  by  Counsel 

Any  party  may  be  represented  by  counsel.  A  party 
intending  to  be  so  represented  shall  notify  the 
other  party  and  the  AAA  of  the  name  and  address 
of  counsel  at  least  three  days  prior  to  the  date  set 
for  the  hearing  at  which  counsel  is  first  to  appear. 
When  an  arbitration  is  initiated  by  counsel,  or 
where  an  attorney  replies  for  the  other  party,  such 
notice  is  deemed  to  have  been  given. 

23.  Stenographic  Record 

The  AAA  shall  make  the  necessary  arrangements 
for  the  taking  of  a  stenographic  record  whenever 
such  record  is  requested  by  a  party.  The  requesting 
party  or  parties  shall  pay  the  cost  of  such  record  as 
provided  in  Section  50. 

24.  Interpreter 

The  AAA  shall  make  the  necessary  arrangements 
for  the  services  of  an  interpreter  upon  the  request 
of  one  or  both  parties,  who  shall  assume  the  cost 
of  such  services. 

25.  Attendance  at  Hearings 

Persons  having  a  direct  interest  in  the  arbitration 
are  entitled  to  attend  hearings.  The  arbitrator  shall 
otherwise  have  the  power  to  require  the  retirement 
of  any  witness  or  witnesses  during  the  testimony 
of  other  witnesses.  It  shall  be  discretionary  with 
the  arbitrator  to  determine  the  propriety  of  the 
attendance  of  any  other  persons. 
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26.  Adjournments 

I  lie  nihil  i  ;ii<  >i  may  adjourn  I  lie  hearing,  and  niusi 
lake  stu  h  iidjouriinicnl  when  all  ol  the  parties  agree 
(hereto 

27.  Oaths 

Ho  fore  proceeding  with  the  1  i r >. t  hearing  in  with 
the  examination  ol  the  file,  each  arhiliatoi  ma\ 
take  ,ui  oath  ol  oil  ice.  and  if  required  by  law.  shall 
do  so.  I  he  arbitratoi  may  require  witnesses  to  tes- 
tily inulei  oath  administered  hy  any  duly  qualified 
person  or.  if  required  by  law  or  demanded  hy  ei- 
ther pa 1 1\  .  shall  do  so 

2S.  Majority  Decision 

Whenevei  there  is  more  than  one  arbitrator,  all  de- 
cisions ol  the  arbitrators  must  he  hy  at  least  a  m.i 
jorily    I'lie  award  must  also  be  made  by  at  least  a 
majority  unless  the  concurrence  of  all  is  expressly 
required  h>  the  arbitration  agreement  or  by  law. 

29.  Order  of  Proceedings 

A  heaiing  shall  he  opened  by  the  filing  of  the  oath 
of  t  heal  hit  ra  lor,  where  required,  and  by  the  record- 
ing ol  the  place,  lime,  and  date  of  the  hearing,  the 
piesence  of  the  arbitrator  and  parties,  and  counsel, 

II  any.  and  hy  the  receipt  by  the  arbitrator  of  the 
statement  of  the  claim  and  answer,  if  any. 

Hie  arbitrator  may.  at  the  beginning  of  the  hearing, 
ask  lor  statements  clarifying  the  issues  involved.  In 
some  cases,  pari  or  all  of  the  above  will  have  been 
accomplished  at  the  preliminary  hearing  conducted 
by  the  arbitrator(s)  pursuant  to  Section  10. 

The  complaining  party  shall  then  present  its  claims, 
prools  and  witnesses,  who  shall  submit  to  que  lions 
oi  oiher  examination.  The  defending  party  shall 
I  hen  piesenl  Us  defenses,  proofs  and  witnesses,  who 
shall  submit  to  questions  or  oilier  examination. 
The  ai  hi  1 1. it  or  may  vary  iliis  procedure  but  shall 
allonl  lull  and  equal  opportunity  to  the  parties  lor 
the  presentation  ol  any  material  oi  relevant  proofs 

l-.xhibils,  when  offered  by  eithei  party,  may  be 
received  in  evidence  by  the  arbitrator. 

The  names  and  addresses  of  all  witnesses  and  ex- 
hibits in  order  received  shall  be  made  a  part  of 
the  record 

30.  Arbitration  in  the  Absence  of  a  Party 
or  Counsel 

Unless  the  law  provides  to  the  contrary,  the  arbilra- 
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tion  may  proceed  in  the  absence  of  any  party  or 
counsel,  who,  after  due  notice,  fails  to  be  present 
or  fails  to  obtain  an  adjournment.  An  award  shall 
not  be  made  solely  on  the  default  of  a  party.  The 
arbitrator  shall  require  the  party  who  is  present  to 
submit  such  evidence  as  is  deemed  necessary  for 
the  making  of  an  award. 

31.  Evidence 

The  parties  may  offer  such  evidence  as  is  pertinent 
and  material  to  the  controversy  and  shall  produce 
such  additional  evidence  as  the  arbitrator  may  deem 
necessary  to  an  understanding  and  determination 
of  the  controversy.  An  arbitrator  authorized  by  la  / 
to  subpoena  witnesses  or  documents  may  do  so 
upon  the  request  of  any  party,  or  independently. 

The  arbitrator  shall  be  the  judge  of  the  relevance 
and  the  materiality  of  the  evidence  offered,  and 
conformity  to  legal  rules  of  evidence  shall  not  be 
necessary.  All  evidence  shall  be  taken  in  the  presence 
of  all  of  the  arbitrators  and  all  of  the  parties,  ex- 
cept where  any  of  the  parties  is  absent  in  default 
or  has  waived  the  right  to  be  present. 

32.  Evidence  by  Affidavit  and  Filing  of 
Documents 

The  arbitrator  may  receive  and  consider  the  evi- 
dence of  witnesses  by  affidavit,  giving  it  such 
weight  as  seems  appropriate  after  consideration  of 
any  objections  made  to  its  admission. 

All  documents  not  filed  with  the  arbitrator  at  the 
hearing,  but  arranged  for  at  the  hearing  or  subse- 
quently by  agreement  of  the  parties,  shall  be  filed 
with  the  AAA  for  transmission  to  the  arbitrator. 
All  parties  shall  be  afforded  opportunity  to  exam- 
ine such  documents. 

33.  Inspection  or  Investigation 

An  arbitrator  finding  it  necessary  to  make  an  in- 
spection or  investigation  in  connection  with  the 
arbitration  shall  direct  the  AAA  to  so  advise  the 
parties.  The  arbitrator  shall  set  the  time  and  the 
AAA  shall  notify  the  parties  thereof.  Any  party 
who  so  desires  may  be  present  at  such  inspection 
or  investigation.  In  the  event  that  one  or  both  par- 
ties are  not  present  at  the  inspection  or  investiga- 
tion, the  arbitrator  shall  make  a  verbal  or  written 
report  to  the  parties  and  afford  them  an  opportu- 
nity to  comment. 

34.  Conservation  of  Property 

The  arbitrator  may  issue  such  orders  as  may  be 

12 


134 


deemed  necessars  to  safeguard  the  properly  which       ext,end  any  Per*od  of  t[™  established  by  these 
is  the  subject  matter  ol  the  arbitration  without  Rl!,es-  ex^Pl  {]}e  l.ime  for  ™k}n&  ,lic  award'  Thc 


prejudice  to  the  rights  of  thc  parties  or  to  the  final 
determination  ol  the  dispute. 


AAA  shall  notify  thc  parties  of  any  such  extension 
of  time  and  its  reason  therefor. 


35.  Closing  of  Hearings  40.  Communication  with  Arbitrator  and 
The  arbittatoi  shall  specifically  inquire  ol  the  pat  Serving  of  Notices 

tics  whether  the)  have  any  further  proofs  to  of  lei  There  shall  be  no  communication  between  thc  par- 
ol witnesses  to  be  heard   Upon  receiving  negative  ties  and  an  arbitrator  other  than  at  oral  hearings, 
replies,  the  arbitrator  shall  deJarc  the  hearings  Any  other  oral  or  written  communications  from 
closed  and  a  minute  thereof  shall  be  recorded.  II  the  parties  to  the  arbitrator  shall  be  directed  to  the 
briefs  are  to  be  filed,  the  hearings  shall  be  declared  AAA  for  transmittal  to  the  arbitrator. 
closed  as  ol  tire  final  date  set  by  the  arbitrator  foi 

the  receipt  of  briefs.  If  documents  are  to  he  filed  as  Each  party  to  an  agreement  which  provides  for  ar- 

piovided  tor  in  Section  .s2  and  the  date  set  for  then  bitration  under  these  Rules  shall  be  deemed  to  have 

receipt  is  later  than  that  set  for  the  receipt  of  briefs  consented  that  any  papers,  notices  or  process  ncc- 

ihc  latet  date  shall  be  the  date  of  closing  the  heat  essary  or  proper  for  the  initiation  or  continuation 

iiu\  I  he  tune  limit  within  which  the  arbitraloi  is  of  an  arbitration  under  these  Rules  and  for  any 

lequucd  to  make  an  award  shall  commence  to  run  court  action  in  connection  therewith  or  for  the 

in  the  absence  ol  othei  agreements  by  the  parties.  entry  of  judgment  on  any  award  made  thereunder 

upon  the  closing  of  the  hearings.  maybe  served  upon  such  party  by  mail  addressed  to 

such  party  or  its  attorney  at  the  last  known  ad- 

36.  Reopening  of  Hearings  dress  or  by  personal  service,  within  or  without  the 

1  he  hearings  max  he  reopened  by  the  arbitrator  at  state  wherein  the  arbitration  is  to  be  held  (whether 

will,  oi  upon  application  of  a  party  at  any  time  be-  such  party  be  within  or  without  the  United  States 

fore  the  award  is  made.  It  the  reopening  ol  the  of  America),  provided  that  reasonable  opportunity 

hearing  would  prevent  the  making  of  the  award  to  be  heard  with  regard  thereto  has  been  granted 

within  the  specific  time  agreed  upon  by  thc  parties  such  party, 
in  the  contract  out  of  which  the  controversy  has 

arisen,  the  mallei  may  not  be  reopened,  unless  the  4]    Tjnie  of  Award 

parties  agiee  upon  the  extension  of  such  time  limit  The  award  shall  be  made  prompt|y  by  the  arbitra- 

When  no  specific  date  is  fixed  in  the  contract,  the  tor  and  un|ess  ot|ierwise  agreed  by  thc  parties,  or 

arbitraloi  may  reopen  the  hearings,  and  Ihearbi-  specified  by  law,  not  later  than  thirty  days  from 

tiato,  shall  have  ihuty  days  from  the  closing  ..I  the  date  of  closing  the  hearings,  or  if  oral  hearings 

the  reopened  hearings  within  which  to  make  an  have  been  waivedi  from  the  date  of  transmitting 

'IW'"  the  final  statements  and  proofs  to  the  arbitrator. 

37.  Waiver  of  Oral  Hearings  42   Form  of  Awar(1 

I  he  pari  les  may  provide,  by  written  agreement,  loi  T,  .    ,    „  ,      .  ,    ,    „  ,  . 

1   .         ,  ,  ...  ',  The  award  shall  be  in  writing  and  shall  be  signed 

the  waiver  of  oral  hearings.  It  the  parties  are  un-  ...      ,     ,,        .       ...     .  ,       .-,      .     ° 

r      ,  ,...,,,  either  by  the  sole  arbitrator  or  by  at  least  a  maior- 

.!,.,    t.,    -,.,r...,      ,.     I,,    I     ,.-»    iir„«nr   urn      ft,/-,     A    A   A     ,     11  J  J  J 


able  to  agree  as  to  1  he  procedure,  thc  AAA  sha 
\pecity  a  I. in  and  equitable  procedure 


ity  if  there  be  more  than  one.  It  shall  be  executed 
in  the  manner  required  by  law. 


38.  Waiver  of  Rules  .,   _  ,  .         , 

Any  pans  who  proceeds  with  the  arbitration  aftci  43-  Scol,e  of  Award 

knowledge  that  any  provision  or  requirement  of  The  arbitrator  may  grant  any  remedy  or  relief 

these  Kuks  has  no."  been  complied  with  and  who  whlch  lsJust  and  equitable  and  within  the  terms 


tails  to  slate  .1,  objection  thereto  in  writing,  shall         tile  f  ee™ni °Rhi^fS;  ™^arb^torJn_,h 

be  deemed  to  have  waived  thc  right  to  object. 


award,  shall  assess  arbitration  fees  and  expenses  as 
provided  in  Sections  48  and  50  equally  or  in  favor 
V)   I  \  tensions  of  Time  of  any  party  and,  in  thc  event  any  administrative 


fees  or  expenses  are  due  the  AAA,  in  favor  of  the 
AAA. 


I  be  parties  may  modify  any  period  of  lime  by 
mutual  agiecment.  I  he  AAA  for  good  cause  r- 
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44.  Award  upon  Settlement 

If  the  pu i lies  settle  il il'ii  dispute  during  the  course 
of  (lie  arbitration,  the  arbitrator,  upon  their  re- 
quest, may  set  forth  the  terms  of  the  agreed  settle- 
ment in  an  award. 

45.  Delivery  of  Award  to  Parties 

Parties  shall  accept  as  legal  delivery  of  the  award 
the  placing  of  the  award  or  a  true  copy  thereof  in 
the  mail  by  the  AAA.  addressed  to  such  party  at 
its  last  known  address  or  to  its  attorney,  or  person- 
al service  of  the  award,  or  the  filing  of  the  award 
in  any  manner  which  may  be  prescribed  by  law. 

46.  Release  of  Documents  for  Judicial  Pro- 
ceedings 

The  AAA  shall,  upon  the  written  request  of  a  par- 
ty, furnish  to  such  party,  at  its  expense,  certified 
facsimiles  of  any  papers  in  the  AAA's  possession 
that  may  be  required  in  judicial  proceedings  re- 
lating to  the  arbitration. 

47.  Applications  to  Court  and  Exclusion  of 
Liability 

(a)  No  judicial  proceedings  hy  a  party  relating  to 
the  subject  matter  of  the  arbitration  shall  be 
deemed  a  waiver  of  the  party's  right  to  arbitrate. 

(b)  Neither  the  AAA  nor  any  arbitrator  in  a  pro- 
ceeding under  these  Rules  is  a  necessary  party  in 
judicial  proceedings  relating  to  the  arbitration. 

(c)  Parties  to  these  Rules  shall  be  deemed  to  have 
consented  that  judgment  upon  the  award  rendered 
by  the  arbitrator(s)  may  be  entered  in  any  Federal 
or  Stale  Court  having  jurisdiction  thereof. 

(d)  Neithei  the  AAA  nor  any  arbitrator  shall  be 
liable  to  anv  part\  lor  any  act  or  omission  in  con- 
nection with  ans  arbitration  conducted  under  these 
Rules. 

48.  Administrative  Fees 

As  a  not-for-profit  organization,  the  AAA  shall 
prescribe  an  administrative  fee  schedule  and  a 
refund  schedule  to  compensate  it  for  the  cost  of 
providing  administrative  services.  The  schedule  in 
effect  at  the  time  of  filing  or  the  time  of  refund 
shall  be  applicable 

The  administrative  fees  shall  be  advanced  by  the 
initialing  party  or  parties  in  accordance  with  the 
administrative  fee  schedule,  subject  to  final  appor- 
tionment by  the  arbitrator  in  the  award. 


When  a  matter  is  withdrawn  or  settled,  the  refund 
shall  be  made  in  accordance  with  the  refund  sched- 
ule. 

The  AAA.  in  the  event  of  extreme  hardship  on  the 
part  of  any  party,  may  defer  or  reduce  the  admin- 
istrative fee. 

49.  Fee  When  Oral  Hearings  are  Waived 

Where  all  oral  hearings  are  waived  under  Section 
37,  the  Administrative  Fee  Schedule  shall  apply. 

50.  Expenses 

The  expenses  of  witnesses  for  either  side  shall  be 
paid  by  the  party  producing  such  witnesses. 

The  cost  of  the  stenographic  record,  if  any  is  made, 
and  all  transcripts  thereof,  shall  be  prorated  equal- 
ly between  the  parties  ordering  copies,  unless  they 
shall  otherwise  agree,  and  shall  be  paid  for  by  the 
responsible  parties  directly  to  the  report  ing  agency 

All  other  expenses  of  the  arbitration,  including  re- 
quired traveling  and  other  expenses  of  the  arbitra- 
tor and  of  AAA  representatives,  and  the  expenses 
of  any  witness  or  the  cost  of  any  proofs  produced 
at  the  direct  request  of  the  arbitrator,  shall  be 
borne  equally  by  the  parties,  unless  they  agree 
otherwise,  or  unless  the  arbitrator  in  the  award  as- 
sesses such  expenses  or  any  part  thereof  against 
any  specified  party  or  parties. 

51.  Arbitrator's  Fee 

Unless  the  parties  agree  to  terms  of  compensation, 
members  of  the  National  Panel  of  Construction 
Arbitrators  will  serve  without  compensation  for 
the  first  two  days  of  service. 

Thereafter,  compensation  shall  be  based  upon  the 
amount  of  service  involved  and  the  number  of  hear- 
ings. An  appropriate  daily  rate  and  other  arrange- 
ments will  be  discussed  by  the  administrator  with 
the  parties  and  the  arbitrator(s).  If  the  parties  fail 
to  agree  to  the  terms  of  compensation,  an  appro- 
priate rate  shall  be  established  by  the  AAA,  and 
communicated  in  writing  to  the  parties. 

Any  arrangement  for  the  compensation  of  an  arbi- 
trator shall  be  made  through  the  AAA  and  not  di- 
rectly by  the  arbitrator  with  the  parties.  The  terms 
of  compensation  of  neutral  arbitrators  on  aTribu- 
nal  shall  be  identical. 
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52-  IK'lwsits  56.  Time  and  Place  of  Hearing 

I  he  AAA  may  require  the  parlies  to  deposit  in  ad-  The  arbitrator  shall  fix  the  date,  time,  and  place  of 

vancc  such  sums  ol  money  as  it  deems  necessary  to  the  hearing.  The  AAA  will  notify  the  parties  by 

dclray  the  expense  of  the  arbitration,  including  telephone,  seven  days  in  advance  of  the  hearing 

the  arbitrator's  fee,  it  any.  and  shall  render  an  ac-  date.  Formal  Notice  of  Hearing  will  be  sent  by  the 

counting  to  the  parlies  and  return  any  unexpended  AAA  to  the  parties. 

balance. 

57.  The  Hearing 

53.  Interpretation   and    Application   of  Generally,  the  hearing  and  presentations  of  the 
"Ulcs  parties  shall  be  completed  within  one  day.  The  ar- 
I  he  arbitrator  shall  interpret  and  apply  these  Rules  bitrator,  for  good  cause  shown,  may  schedule  an 
insofar  as  they  relate  to  the  arbitrator's  powers  additional  hearing  to  be  held  within  five  days, 
and  duties.  When  there  is  more  than  one  arbitrator 

and  a  difference  arises  among  them  concerning  the  58.  Time  of  Award 

meaning  oi  application  of  any  such  Kules.it  shall  Unless  otherwise  agreed  toby  the  parties,  the  award 

he  decided  by  a  majority  vote   If  that  is  unobtain-  shall  be  rendered  not  later  than  five  business  days 

able,  cither  an  arbitrator  or  a  party  may  refer  the  from  the  date  of  the  closing  of  the  hearing. 

question  to  the  A  \A  lor  final  decision.  All  other 

Rules  shall  be  interpreted  and  applied  by  the  AAA. 

EXPEDITED  PROCEDURES  ADMINISTRATIVE  FEE  SCHEDULE 

54.  Notice  by  Telephone  A  filing  fee  of  $200  will  be  paid  at  the  time  the 
The  parties  shall  accept  all  notices  from  the  AAA  case  is  initiated. 

by  telephone.  Such  notices  by  the  AAA  shall  sub- 
sequently be  confirmed  in  writing  to  the  parties.  The  balance  of  the  administrative  fee  of  the  AAA 
Notwithstanding  the  failure  to  confirm  in  writing  is  based  upon  the  amount  of  each  claim  and  coun- 
any  notice  oi  objection  hereunder,  the  proceeding  terclaim  as  disclosed  when  the  claim  and  counter- 
shall  nonetheless  be  valid  if  notice  has.  in  tact,  been  claim  are  filed,  and  is  due  and  payable  prior  to  the 
given  by  telephone  notice  of  appointment  of  the  neutral  arbitrator. 

55.  Appointment  and  Qualifications  of  In  those  claims  and  counterclaims  which  are  not 
Arbitrators  for  a  monetary  amount,  an  appropriate  adininis- 
I  he  AAA  shall  submit  simultaneously  to  each  party  trativc  fee  will  be  determined  by  the  AAA,  pay- 
to  the  dispute  an  identical  list  of  five  members  of  able  prior  to  such  notice  of  appointment. 

the  ("oust  i  net  ion   \i  bit  rat  ion  Panel  of  Arbitrators. 

I  ron  i  which  one  a  i  hit  i  at  or  shall  be  appointed,  f  ach  Amount  of  Claim  Fee  for  Claim 

party  shall  have  the  right  to  strike  two  names  from  or  Counterclaim  or  Counterclaim 

the  list  on  a  peremptory  basis.  The  list  is  returnable  $1  to  $20,000  3%  (minimum  $200) 

to  the  AAA  within  ten  days  from  the  date  of  mail-  $20,000  to  $40,000  $    600,  plus  2'/,  of  excess 

ing.  If  for  any  reason  the  appointment  cannot  be  "ver  $20,000 

made  liom  the  list,  the  AAA  shall  have  the  author-  $40,000  to  $80,000  $1,000.  plus  \'7<  of  excess 

ity  to  make  the  appointment  from  among  other  over  $40,000 

members  of  the  Panel  without  the  submission  of  ad-  $80,000  to  $160,000  $1,400,  plus  Vtf  of  excess 

ditional  lists  Such  appointment  shall  be  subject  to  ovcr  $80-000 

disqualification  lor  the  reasons  specified  in  Section  $160,000  to  $5,000,000  $1,800,  plus  WX.  of  esccss 

19. The  parties  shall  he  given  notice  by  telephone  over  $160,000 

by  the  AAA  of  the  appointment  of  the  arbitrator.  Where  the  claim  or  counterclaim  exceeds  S5  million. 

The  panics  shall  notify  the  AAA.  by  telephone.  an  appropriate  fee  will  be  determined  by  the  AAA. 

within  sew,,  days  ol  any  objections  to  the  arbttra-  If  there  are  more  than  two  parties  represented  in 

tor  appointed    \ny  objection  by  a  party  to  such  tne  arbitration,  an  additional  10%  of  the  adminis- 


arbitratoi  shall  be  confirmed  in  writing  to  the  AAA 


trative  fee  will  be  due  for  each  additional  repre- 


with  a  cop>  to  the  other  party(ies).  sented  party. 
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When  no  amount  can  be  staled  at  the  limcol"  filing. 
tin'  administrative  tee  is  S500.  subject  to  adjust- 
ment in  accordance  with  flic  schedule  .is  su.hi  as 
an  amount  can  be  disclosed 


Oil II  K  SERVICE  CHARGES 

S50  payable  by  each  party  I'm  each  second  and 
subsequent  hearing  which  is  cithei  clerked  by  the 
\AA  .11  held  in  a  hearing  room  provided  by  the 
AAA 


POSTPONEMENT  FEES 

Sole-Arbitrator  Cases: 

$50  payable  by  a  party  firs!  causing  an  adjourn- 
ment of  any  scheduled  hearing. 

SI 00  payable  by  a  parly  causing  a  second  or  subse- 
quent adjournment  of  any  scheduled  hearing. 

Three-Arbitrator  Cases: 

S75  payable  by  a  party  first  causing  an  adjourn 
inent  of  any  scheduled  hearing 

SI  50  payable  by  a  parly  causing  a  second  or  subse- 
quent adjournment  of  any  scheduled  hearing. 

REFUND  SCHEDULE 

I!  the  AAA  is  notified  thai  a  case  lias  been  settled 
or  withdrawn  before  a  list  of  Arbitrators  has  been 
sent  out.  all  the  Ice  in  excess  of  $200  will  be  re- 
funded 

It  the  AAA  is  notified  that  a  case  has  been  settled 
or  withdrawn  before  the  original  due  date  for  the 
return  of  the  first  list,  two-thirds  of  the  fee  in  ex- 
cess of  $200  will  be  refunded 

II  the  AAA  is  notified  that  a  case  is  settled  or  with- 
drawn during  oi  following  a  pre-hearing conference 
or  at  least  AX  hours  before  the  date  and  lime  set  for 
the  first  hearing,  one-third  of  the  fee  in  excess  of 
S200  will  be  refunded. 
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Construction  Industry  Introduction 
Mediation  Rules 


AMERICAN  CONSULTING 

ENGINEERS  COUNCIL 

AMLRICAN  INSTITUTE  OF  ARCHITECTS 

AMERICAN  SOCIETY  OF 
CIVIL  ENGINEERS 

AMERICAN  SOCIETY  OF 
LANDSCAPE  ARCHITECTS 

AMERICAN  SUBCONTRACTORS 
ASSOCIATION 

ASSOCIATED  GENERAL  CONTRACTORS 

ASSOCIATED  SPECIALTY 

CONTRACTORS.  INC. 

CONSTRUCTION  SPECIFICATIONS 
INSTITUTE 

NATIONAL  ASSOCIATION  OF 
HOME  BUILDERS 

NATIONAL  SOCIETY  OF 
PROFESSIONAL  ENGINEERS 

NATIONAL  UTILITY  CONTRACTORS 
ASSOCIATION,  INC. 


Representatives  of  the  eleven  organizations 
listed  on  the  front  cover  constitute  the  Na- 
tional Construction  Industry  Arbitration 
Committee  (NCIAC).  This  committee  is  the 
sponsor  of  the  arbitration  procedure  special- 
ly designed  for  the  construction  industry 
by  the  American  Arbitration  Association 
(AAA). 

Despite  arbitration's  acknowledged  success 
in  the  resolution  of  a  growing  number  of 
construction  industry  disputes,  the  NCIAC 
has  concluded  that  it  is  desirable  to  provide 
a  supplementary  procedure  that  will  serve 
the  parties  in  resolving  disputes  in  their  early 
stages.  Such  alternative-mediation-seeks 
to  obviate  the  kind  of  preparations  necessary 
for  an  adversary  arbitration  or  court  proceed- 
ing, which  tend  to  polarize  the  parties  and 
harden  them  in  their  respective  positions. 

Mediation  consists  of  the  effort  of  an  indi- 
vidual, or  several  individuals,  to  assist  the 
parties  in  reaching  the  settlement  of  a  con- 
troversy or  claim  by  direct  negotiations  be- 
tween or  among  themselves.  The  mediator 
participates  impartially  in  the  negotiations, 
advising  and  consulting  the  various  parties 
involved.  The  result  of  the  mediation  should 
be  an  agreement  that  t\\e  parties  find  accept- 
able. The  mediator  cannot  impose  a  settle- 
ment, but  can  only  seek  to  guide  the  parties 
to  the  achievement  of  their  own  settlement. 

The  AAA  will  administer  the  mediation  pro- 
cess to  achieve  orderly,  economical,  and  ex- 
peditious mediation,  utilizing  to  the  greatest 
possible  extent  the  competency  and  accept- 
ability of  the  arbitrators  on  the  AAA's  Con- 
struction Industry  Panel.  Depending  on  the 
expertise  needed  for  a  given  dispute,  the  par- 
ties can  obtain  the  services  of  one  or  more 


American 

Arbitration 

Association 


Effective 
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individuals  who  are  willing  to  serve  as  me- 
diators and  who  are  trained  by  the  AAA  in 
the  necessary  mediation  skills.  In  identify- 
ing those  persons  most  qualified  to  mediate, 
the  AAA  is  assisted  by  the  NCIAC. 

The  AAA  itself  does  not  act  as  mediator.  Its 
function  is  to  administer  the  mediation  pro- 
cess in  accordance  with  the  agreement  of  the 
parties,  to  teach  mediation  skills  to  mem- 
bers of  the  construction  industry,  and  to 
maintain  panels  from  which  topflight  me- 
diators may  be  chosen. 
bers  of  the  construction  industry,  and  to 
maintain  panels  from  which  topflight  me- 
diators may  be  chosen. 

Mediation  Clause 

Parties  may  refer  to  these  rules  in  their  con- 
tracts. For  this  purpose,  the  following  clause 
may  be  used: 

If  a  dispute  arises  out  of  or  relating  to 
this  contract,  or  the  breach  thereof,  and  if 
said  dispute  cannot  be  settled  through  direct 
discussions,  the  parties  may  agree  to  first 
endeavor  to  settle  the  dispute  in  an  amicable 
manner  by  mediation  under  the  Voluntary 
Construction  Mediation  Rules  of  the  Ameri- 
can Arbitration  Association,  before  having 
recourse  to  arbitration  or  a  judicial  forum. 

Submission  to  Mediation 

After  a  dispute  has  arisen,  the  parties  may 
agree  to  these  rules  by  means  of  the  follow- 
ing Submission  Agreement: 

The  parties  hereby  submit  the  following 
dispute  to  mediation  under  the  Voluntary 
Construction  Mediation  Rules  of  the  Ameri- 
can Arbitration  Association.  The  require- 
ment of  filing  a  notice  of  claim  with  respect 
to  the  dispute  submitted  to  mediation  shall 
be  suspended  until  the  conclusion  of  the 
mediation  process.  (The  clause  can  also  pro- 
vide for  the  number  of  mediators,  their 
compensation,  method  of  payment,  locale 
of  meetings  and  any  other  item  of  concern 
to  the  parties.) 


Construction  Industry 
Mediation  Rules 


1 .  Agreement  of  Parties 

The  parties  shall  be  deemed  to  have  made  lliesc 
rules  a  part  of  their  agreement  whenever,  by  stipu- 
lation or  in  their  contract,  they  have  provided  for 
mediation  of  existing  or  future  disputes  under  AAA 
auspices  or  under  these  rules. 

2.  Initiation  of  Mediation 

Any  party  or  parties  to  a  dispute  may  initiate  medi- 
ation by  filing  a  written  request  for  mediation  pur- 
suant to  these  rules. 

3.  Request  for  Mediation 

A  request  for  mediation  shall  contain  a  brief  state- 
ment of  the  nature  of  the  dispute  and  the  names 
and  addresses  of  all  parties  to  the  dispute.  The  in- 
itialing party  shall  simultaneously  file  two(2)eopics 
of  the  request  with  the  AAA  and  one  copy  with 
every  other  party  to  the  dispute  and  every  other 
person  reasonably  expected  to  have  a  direct  finan- 
cial interest  in  the  outcome  of  the  dispute. 

4.  Response  to  Request  for  Mediation 

Each  person  who  receives  a  request  for  mediation 
shall  advise  the  AAA  of  his  willingness  to  mediate 
within  twenty  (20)  days  after  the  date  of  mailing  of 
the  mediation  request  and  the  AAA  shall  so  advise 
all  of  the  other  parties. 

5.  Appointment  of  Mediator 

Based  upon  the  nature  of  the  issues  in  dispute  and 
the  preferences  of  the  parties,  the  AAA  shall  ap- 
point one  or  more  qualified  mediator(s)  lo  serve. 
In  all  instances,  a  single  mediator  will  be  appointed 
unless  the  parlies  agree  otherwise,  or  the  nature  of 
the  issues  requires  the  appointment  of  a  larger  num- 
ber. If  I  he  agreement  of  the  parties  names  a  medi- 
ator or  specifies  a  method  of  appointing  a  mediator, 
that  designation  or  method  shall  be  followed. 
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6.  Qualifications  of  ;i  mediator  ,ne  parties  to  me  dispute  in  any  later  arbitration, 
Any  mediatoi  appointed  shall  be  .1  inomboi  ol  ihe  litigation,  or  proceeding. 

AAA's  ('otistnu  lion  Mediation  Panel,  with  exper- 
tise in  the  area  ol  the  dispute  and  knowledgeable  10-  No  Stenographic  Record 
in  the  mediation  pioeess  There  shall  be  no  stenographic  record  of  the  medi- 
ation process. 
Nil  poison  shall  seive  is  .1  modiatoi  m  .mv  dispute 
in  which  that  person  has  an\  financial  01  poison  a  I  '  '  •  t-xpenses 

interest  in  the  losuli  ol  the  inedialion,  except  by  The  expenses  of  witnesses  for  either  side  shall  be 

consent  ol  the  panics    hioi  to  accepting  an  tip-  paid  by  the  party  producting  such  witnesses.  All 

poinlnienl.  ihe  piospoctivo  mediator  shall  disih.se  other  expenses  of  the  mediation,  including  required 

;ui>  ciicimistances  hkclv.   lo.cieate  a  piosiimption  travelling  and  other  expenses  of  the  mediator  and 

ol  bias  01  pievout  piompi  meetings  with  the  panics  representatives  of  the  AAA,  and  the  expenses  of 

Upon  receipt  ol  such  information,  tin   AAA  shall  any  witness,  or  the  cost  of  any  proofs  or  expert 

eilhei  replace  the  modiatoi  01  immediately  com-  advice  produced  at  the  direct  request  of  the  medi- 

nmmcate  the  iiiloimaiioii  to  ihe  panics  foj  ihcii  ator,  shall  be  borne  equally  by  the  parties  unless 

commonls   II  the  appointed  modiatoi  is  unable  to  they  agree  otherwise, 
soivo  piompth  .  the  AAA  11-  atithon/od  to  appoint 
am ii hoi  medial 01 . 

7.  Time  ;md  Place  of  Mediation 

I  he  Media  1 1  >i    with  the  agiceinenl  ol  the  parlies  01 
at  his  own  in  1  name .  shall  h\  i lie  lime  id  eai  h  me- 
diation session    I  lie  modialion  will  ho  held  at  llie 
coiiKtruclioii  siie.  in  .it  ihe  nearest  regional  ollice 
nl  the  \AA.oi  at  an\  olhoi  convenient  location 
agreeable  to  Ihe  modiatoi  and  the  pin  lies 

S.  Authority  ol  Mediator 
Ihe  modiatoi  is  an  I  hoi  i/ed  to  conduct  join  I  and 
separate  meetings  with  the  pai  ties  and  to  make  ural 
recommendations  I'm  settlement.  VVlionevei  neces- 
saiy.  the  modiatoi  may  also  obtain  expeit  advice 
conceininj'  technical  aspects  of  Ihe  dispute,  pro- 
vided the  p.nlies  agree  and  assume  the  expense  ol 
obtaining  such  advice.  Arrangements  for  such  advice 
shall  be  made  In  the  .AAA 

1  he  media  mm  is  authorized  to  end  Ihe  mediation 
whenever,  in  Ins  judgment,  lurthei  efforts  at  medi- 
ation would  not  contribute  to  a  solution  ol  the  dis- 
pute between  the  par  lies. 

Normally,  modi  at  01  s  do  not  write  repm  Isol  Ihe  me 

dial  ion  pi  in  ess.  unless  ihe  pa  1  lies  agioo  otherwise. 

().  Privacy 

Ihe  modiatoi  shall  maintain  ihe  privacy  ol  ihe  me 
dial  urn  el  Mm  1    Not  hini!  I  ha  I  transpires  during  Ihe 
medial  mil  pii  u  eedlil;1  is  intended  111  an\   was   In  a  I 
loci  Ihe  nelils  01  piejudicc  ihe  position  el  any  ol 
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FEE  SCHEDULE 

Administrative  Fee 

An  initial  administrative  fee  of  the  AAA  of  $200 
for  each  party  shall  be  paid  at  the  time  of  filing  of 
the  mediation  request.  No  refund  of  the  initial  lee 
is  made  when  a  matter  is  withdrawn  or  settled  alter 
the  filing  of  the  mediation  request. 

Additional  Sessions 

A  fee  of  $50  is  payable  by  each  party  for  each  sec- 
ond and  subsequent  mediation  session  that  is  ei- 
ther attended  by  an  AAA  staff  representative  or 
held  in  a  hearing  room  provided  by  the  AAA. 

Postponement  Fee 

A  fee  of  $50  is  payable  by  a  party  causing  a  post- 
ponement of  any  scheduled  mediation  session. 

Mediator's  Fee 

Mediators  on  AAA's  Construction  Mediation  Panel 
will  serve  without  compensation  for  the  first  day. 
Thereafter,  the  mediator  shall  be  compensated  at  a 
reasonable  rate,  agreeable  to  the  parties,  to  be  ar- 
ranged by  the  AAA.  The  mediator's  fee  shall  be 
home  equally  by  the  parties  unless  they  agree  other- 
wise. 

Deposits 

Before  the  commencement  of  mediation,  the  par- 
tics  shall  each  deposit  half  of  the  fee  covering  the 
cost  of  mediation  and  of  any  appropriate  additional 
sums  the  AAA  deems  necessary  to  defray  the  ex- 
penses of  the  proceeding.  When  the  mediation  is 
concluded  by  settlement  or  terminates  without  a 
settlement,  the  AAA  shall  renderan  accounting  and 
return  any  unexpended  balance  to  the  parties. 
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STATE  CONTRACT  ACT  227 

Article  7.1.    Resolution  of  Contract  Claims 
Arbitration  Procedures 

10240.  The  remedy  for  the  resolution  of  claims  arising  under  contracts  made 
under  the  provisions  of  this  chapter  shall  be  arbitration  pursuant  to  this  chapter. 

Commencement  of  Arbitration 

10240 .1.  The  claimant  may  initiate  arbitration  not  later  than  180  days  after  the 
date  of  service  in  person  or  by  mail  on  the  claimant  of  the  final  written  decision 
by  the  department  on  the  claim.  This  limitation  shall  not  apply  to  any  claim 
founded  on  any  cost  audit,  latent  defect,  warranty,  or  guarantee  under  the 

contract. 

Administrative  Review 

10240.2  A  failure  by  the  claimant  to  pursue  diligently  and  exhaust,  as  to  the 
claim,  the  required  administrative  procedures  set  forth  in  the  contract  under 
which  the  claim  arose  shall  be  a  bar  to  arbitration  hereunder  until  there  has  been 
compliance  therewith.  Subject  to  the  preceding  sentence,  if  more  than  240  days 
have  elapsed  since  acceptance  of  the  work  by  the  department,  the  claimant  is 
entitled  to  arbitration,  even  though  the  procedures  are  not  concluded. 

Ulection  of  Arbitrator 

102403.  Unless  otherwise  agreed  by  the  parties,  the  arbitration  shall  be 
conducted  by  a  single  arbitrator  selected  by  the  parties  from  the  certified  list 
created  by  the  Public  Works  Contract  Arbitration  Committee.  If  the  parties 
cannot  agree  on  the  arbitrator,  either  party  may  petition  the  superior  court  to 
appoint  one  from  the  panel  of  arbitrators  certified  Dy  the  Public  Works  Contract 
Arbitration  Committee.  > 

finality  of  Decision 

10240  4.  No  decision  made  by  a  department  shall  be  conclusive  on  any  issue  in 
the  arbitration. 

Uniform  Regulations 

10240  5.  The  Departments  of  General  Services,  Transportation,  and  Water 
Resources  shall  jointly  adopt  and  may,  from  time  to  time,  modify,  revise,  or  repeal 
uniform  regulations  to  implement  the  provisions  of  this  article,  which  regulations 
shall  be  consistent  with  this  article  and  Article  7.2  (commencing  with  Section 
10245).  The  regulations  may  include  but  need  not  be  limited  to: 

(a)  The  method  of  initiating  arbitration. 

(b)  The  place  of  hearing  based  upon  the  convenience  of  the  parties. 

(c)  Procedures  for  the  selection  of  a  neutral  arbitrator. 

(d)  The  form  and  content  of  any  pleading. 

(e)  Procedure  for  conducting  hearings. 

(0  The  providing  of  experts  to  assist  the  arbitrator  in  the  event  the  assistance 
is  needed. 

(g)  The  content  of  the  award. 

(n)  Simplified  procedures  for  claims  of  fifty  thousand  dollars  ($50,000)  or  less. 

Pending  adoption  of  the  initial  uniform  regulations  under  this  section,  the 
arbitration  rules  set  forth  in  Subchapter  3  (commencing  with  Section  301)  of 
Chapter  2  of  Title  1  of  the  California  Administrative  Code,  shall  govern  the 
conduct  of  arbitrations  under  this  chapter. 

"Claim"  Defined 

10240  6.  As  used  in  this  article,  "claim"  means  a  demand  for  monetary 
compensation  or  damages,  arising  under  or  relating  to  the  performance  of  a 
contract  awarded  under  this  chapter. 
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228  STATE  CONTRACT  ACT 

"Committee  "  Defined 

10240.7.  As  used  in  this  article,  "Public  Works  Contract  Arbitration 
Committee"  means  the  committee  created  by  Article  7.2  (commencing  with 
Section  10245). 

The  Decision 

10240.8.  Unless  the  parties  to  the  contract  otherwise  agree,  the  arbitration 
decision  shall  be  decided  under  and  in  accordance  with  the  law  of  this  state, 
supported  by  substantial  evidence  and,  in  writing,  contain  the  basis  for  the 
decision,  findings  of  fact,  and  conclusions  of  law. 

Other  Parties 

10240.9.  A  party  to  the  contract  may  join  in  the  arbitration  as  a  party,  any 
supplier,  subcontractor,  design  professional,  surety,  or  other  person  who  has  so 
agreed  and  if  the  joinder  is  necessary  to  prevent  a  substantial  risk  of  the  party 
otherwise  being  subjected  to  inconsistent  obligations  or  decisions. 

Waiver  of  Article 

10240.10.  Nothing  in  this  article  shall  be  construed  as  preventing  the  parties  to 
the  contract,  after  the  claim  has  arisen,  from  mutually  agreeing  in  writing  to  waive 
the  provisions  of  this  article  and  to  have  the  claim  litigated  in  a  court  of  competent 
jurisdiction. 

Arbitration  Procedures 

10240.11.  Except  as  provided  in  this  article  and  in  the  regulations  adopted 
pursuant  to  Section  10240.5,  the  procedure  governing  the  arbitrations  shall  be  as 
set  forth  in  Title  9  (commencing  with  Section  1280)  of  Part  3  of  the  Code  of  Civil 
Procedure.  All  provisions  of  Section  1283.05  of  the  Code  of  Civil  Procedure,  except 
subdivision  (e)  thereof,  apply  to  the  conduct  of  discovery  for  any  arbitration 
hereunder. 

Review  of  Award 

10240.12.  A  party  may,  within  the  applicable  time  periods  and  upon  the 
grounds  specified  in  this  section  and  in  Article  1  (commencing  with  Section  1235) 
of  Chapter  4  of  Title  9  of  Part  3  of  the  Code  of  Civil  Procedure,  petition  the  court 
to  confirm,  correct,  or  vacate  the  award  rendered  by  the  arbitrator.  However.no 
department  may  petition  to  vacate  an  award  without  the  prior  written 
authorization  of  its  agency  secretary.  Except  where  the  parties  agTee  not  to  have 
the  arbitration  decision  rendered  in  accordance  with  the  provisions  of  Section 
10240.8,  a  court  shall  vacate  the  award,  or  part  thereof,  if  it  determines  either  thai 
the  award,  or  part  thereof,  is  not  supported  by  substantial  evidence  or  that  it  is  not 
decided  under  or  in  accordance  with  the  laws  of  this  state.  If  the  award,  or  part 
thereof,  is  vacated  on  the  grounds  set  forth  in  the  preceding  sentence  or  in 
subdivision  (d)  or  (e)  of  Section  1286.2  of  the  Code  of  Civil  Procedure  or  if  the 
court  determines  that  the  award  does  not  include  a  determination  of  all  submitted 
questions  necessarv  to  determine  the  controversy,  the  court  may  order  a  rehearini 
before  the  original  arbitrator  or  remand  to  the  original  arbitrator  that  portion  a 
the  dispute  which  the  court  concludes  the  arbitrator  failed  to  determine. 

Recoverable  Costs 

10240.13.  The  cost  of  conducting  the  arbitration  shall  be  borne  equally  by  the 
parties.  The  filing  fee,  witness  fees,  costs  of  discovery,  or  any  other  cost  necessanh 
incurred  by  one  party  shall  not  be  shared  by  any  other  party,  except  that  the 
arbitrator  may  allow  the  prevailing  party  to  recover  its  costs  and  necessary 
disbursements,  other  than  attorney's  fees,  on  the  same  basis  as  is  allowed  in  ciii 
actions.  These  costs  shall  be  taxed  as  in  civil  actions." 
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Interest  may  be  recovered  as  part  of  the  award  as  in  a  civil  action.  The  arbitrator 
has  the  same  authority  as  a  court  in  awarding  interest  and  the  commencement  of 
the  arbitration  is  equivalent  to  the  filing  of  an  action  under  subdivision  (b)  of 
Section  3287  of  the  Civil  Code  for  the  purpose  of  an  award  of  interest. 

If  a  party  has  made  an  offer  of  settlement  and  the  award  is  less  favorable  than 
the  offer,  tnen  the  party  who  has  received  the  offer  shall  not  recover  any  interest 
accruing  from  and  after  the  date  on  which  the  offer  was  made,  nor  costs  of  suit. 

Reasonable  attorney  fees  may  be  recovered  according  to  any  of  the  following: 

(a)  By  a  party  who  has  made  an  offer  under  the  circumstances  set  forth  in  the 
preceding  sentence  but  only  as  to  those  fees  incurred  from  and  after  the  time  of 
nuking  tne  offer. 

(b)  Against  a  party  when  substantial  evidence  establishes  that  the  party  has 
acted  frivolously  or  in  bad  faith  in  its  demand  for,  or  participation  in,  the 
arbitration. 

Article  7.2.    Public  Works  Contract  Arbitration  Committee  ' 

Tht  Committee 

10245.  There  is  hereby  established  the  Public  Works  Contract  Arbitration 
Committee,  which  shall  consist  of  seven  members,  as  follows: 

(a)  Three  public  members,  who  shall  be  appointed  by  the  Governor,  each  of 
\khom  shall  have  at  least  ten  years'  experience  with  a  general  contracting  firm 
engaged,  during  that  period,  in  public  works  construction  in  California. 

(b)  The  directors  of  the  Departments  of  General  Services,  Transportation,  and 
Water  Resources  shall  each  appoint  a  member,  who  shall  be  a  state  officer  or 
employee  within  their  respective  departments.  Each  member  shall  serve  at  the 
pleasure  of  the  director  who  appointed  the  member. 

(c)  The  Director  of  the  Office  of  Administrative  Hearings  shall  be  a  a  nonvoting 
member  of  the  Public  Works  Contract  Arbitration  Committee. 

Term  ,    . 

10245 .1.  Each  member  appointed  by  the  Governor  shall  serve  for  a  term  of  four 
jears,  but  shall  continue  in  office  until  the  successor  to  the  member  is  appointed. 
tach  member  shall  serve  without  compensation,  but  shall  be  reimbursed  for  travel 
and  other  expenses  necessarily  incurred  in  the  performance  of  the  member's 
duties. 

Procedures 

102452.  The  committee  may  make  recommendations  to  the  departments 
respecting  the  arbitration  practice  and  procedure  provided  by  Article  7.1 
(commencing  with  Section  10240).  The  departments  shall  consult  and  confer  with 
the  committee  respecting  the  content  of  the  uniform  regulations  governing  the 
conduct  of  arbitrations  under  Article  7.1  (commencing  with  Section  10240)  and 
shall  consider  the  recommendations  in  adopting  uniform  regulations  pursuant  to 
Section  10240.5 

Certification  of  Arbitrators 

102453.  The  committee  may  establish  standards  and  qualifications  for  the 
certification  of  arbitrators  and  certify  as  arbitrators  persons  meeting  such 
standards  and  qualifications.  The  committee  may  remove  persons  from  its  list  of 
certified  arbitrators. 
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Adminittrative  Support 

10245.4.  The  Office  of  Administrative  Hearings  shall  provide  administrative 
services,  facilities,  and  fiscal  support  to  implement  this  article  and  Article  7.1 
(commencing  with  Section  10240) .  The  cost  thereof  shall  be  recovered  through 
filing  fees  imposed  for  each  arbitration. 

Article  8.    Modifications;  Performance;  Payment 

Change  in  Unit  Basis  Contract 

10250.  The  department  may  increase  or  decrease  quantities  of  work  to  be  done 
under  a  unit  basis  contract  during  the  progress  of  the  work. 

Provisions  re  Extra  Work 

10251.  The  department  may  cause  the  insertion  of  provisions  in  anv  contract 
for  the  performance  of  such  extra  work  and  the  furnishing  of  materials  therefor 
by  the  contractor  as  the  department  requires  for  the  proper  completion  or 
construction  of  the  whole  work  contemplated,  if  the  bidders  have  equal 
opportunity  of  knowing  the  proposed  terms  for  the  extra  work. 

Extension  of  Time 

10252.  The  director  may  grant  such  extensions  of  time  for  completion  as  he 
deems  for  the  best  interests  of  the  state. 

Failure  of  Contractor  to  Prosecute  Work;  Termination  of  Contractor's 
Control  Over  Work 

10253.  If  the  director  deems  that  a  contractor  has  failed  to  supply  an  adequate 
working  force,  or  material  of  proper  quality,  or  has  failed  to  comply  with  Section 
10262,  or  has  failed  in  any  other  respect  to  prosecute  the  work  with  the  diligence 
and  force  specified  by  the  contract,  the  director  may: 

(a)  After  written  notice  of  at  least  five  days  to  the  contractor,  specifying  the 
defaults  to  be  remedied,  provide  any  such  labor  or  materials  and  deduct  the  cost 
from  any  money  due  or  to  become  due  to  the  contractor  under  the  contract;  or 

(b)  If  he  considers  that  the  failure  is  sufficient  ground  for  such  action,  he  may 
give  written  notice  of  at  least  five  days  to  the  contractor  and  the  contractors 
sureties,  that  if  the  defaults  are  not  remedied  the  contractor's  control  over  the 
work  will  be  terminated. 

Termination  of  Contractor's  Control 

10254.  If  the  defaults  are  not  remedied  within  the  time  specified  in  the  notice, 
the  contractor's  control  shall  terminate  as  of  the  expiration  of  that  time. 

Procedure  on  Completion  of  Contract  by  State 

10255.  Upon  such  termination,  the  director  may  take  possession  of  and  use  all 
or  any  part  of  the  contractor's  materials,  tools,  equipment,  and  appliances  upon 
the  premises  to  complete  the  contract.  Thereupon,  he  may  permit  the  surety  lo 
complete  or  cause  the  contract  work  to  be  completed,  or  he  may  direct  that  all 
or  any  part  of  the  work  be  completed  by  day's  labor  or  by  employment  of  other 
contractors  on  informal  contracts,  or  both. 

Informal  Contracts 

10256.  Such  informal  contracts  may  be  awarded  only  after  a  proposal  form  hai 
been  prepared,  a  copy  is  served  upon  the  contractor  whose  control  has  been 
terminated,  and  upon  his  surety,  and  three  days  allowed  thereafter  so  that  he  may 
cause  others  to  bid.  Any  person  who  is  prequalified  therefor  under  Article  4  may 
bid  on  informal  contracts. 


148 


5-1.06   ARBITRATION. --Article  8.1,  (Sections  14410-14410.13, 
inclusive)  of  Chapter  3,  Part  5,  Division  3  of  Title  2  of  the 
Government  Code  (Chapter  76S,  Statutes  of  1981)  provides  for  the 
resolution  of  contract  claims  by  arbitration. 

Claims  (demands  for  monetary  compensation  or  damages)  arising 
under  or  related  to  performance  of  the  contract  shall  be  resolved 
by  arbitration  unless  the  Department  and  the  Contractor  agree  in 
writing,  after  the  claim  has  arisen,  to  waive  arbitration  and  to 
have  the  claim  litigated  in  a  court  of  competent  jurisdiction. 
Arbitration  shall  be  pursuant  to  Government  Code  Sections  14410- 
14410.13,  inclusive,  and  applicable  regulations  (see  Subchapter 
3  [Sections  301-382,  inclusive)  of  Chapter  2  of  Title  1  of  the 
California  Administrative  Code).   The  arbitration  decision  shall 
be  decided  under  and  in  accordance  with  the  law  of  this  State, 
supported  by  substantial  evidence  and,  in  writing,  contain  the 
basis  for  the  decision,  findings  of  fact,  and  conclusions  of 
law. 

Arbitration  shall  be  initiated  by  a  Demand  for  Arbitration 
made  in  compliance  with  the  requirements  of  said  regulations.   A 
Demand  for  Arbitration  by  the  Contractor  shall  be  made  not  later 
than  180  days  after  the  date  of  service  in  person  or  by  mail  on 
the  Contractor  of  the  final  written  decision  by  the  Department  on 
the  claim. 
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Section  19.   Section  337.185,  Florida  Statutes,  1984 
Supplement,  is  amended  to  read: 

337.185   State  Arbitration  Board. — 
(1)   To  facilitate  the  prompt7-peaee£ air-and- joat 
settlement  of  claims  for  additional  compensation  eonf itets-and 
disputes  arising  out  of  construct  ion  contracts  between  the 
department  and  the  various  contractors  with  whom  it  transacts 
business,  the  Legislature  does  hereby  establish  the  State 

21 
CODINGr  Words-  strtefcen  are  deletions;  words  under  1 ined  are  additions, 
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Arbitration  Board,  referred  to  in  this  section  as  the  'board." 
Every  contractual  claim  or  claims  in  an  aggregate  amount  up  to 
S100.000  per  contract  that  cannot  be  resolved  eonfiiet-er 
di spot e-raiaed-at-or-ender-9 199 7 8887- arising- in- the 
perfarmanee-or-a-eonstruetton-eontraetT-whether- initiated  by 
the  department  and  or  the  contractor,  shall  be  arbitrated  by 
'the  board  after  acceptance  of  the  project  by  the  department. 
A  court  of  law  may  not  consider  the  settlement  of  such  a  claim 
eonfliet  until  the  process  established  by  this  section  has 
teen  eihausted. 

(2)  The  board  shall  be  composed  of  three,  members.   One 

member  shall  be  appointed  by  the  head  of  the  department,  and 

one  member  shall  be  elected  by  those  construction  companies 

who  are  under  contract  with  the  department.   The  third  member 

shall  be  chosen  by  agreement  of  the  other  two  members. 

Whenever  the  third  member  has  a  conflict  of  interest  regarding 

affiliation  with  one  of  the  parties,  the  other  two  members 

shall  select  an  alternate  member  for  that  hearing.   Each 

meTiber  shall  serve  a  2-year  term,  but  a  member  may  not  serve 

more  than  three  consecutive  terms.   The  board  shall  elect  a 

I 
chairman  each  term  who  shall  be  the  administrator  of  the  board  1 

and  custodian  of  its  records. 

(3)  A  hearing  may  be  requested  by  the  department  or  by 

a  contractor  who  has  a  dispute  with  the  department  which, 

1 

under  the  rules  of  tne  Doard,  may  fcs  the  subject  of 

1 

arbitration.   The  board  shall  conduct  the  hearing  within  45 

days  of  the  request.   The  party  requesting  the  board's 
consideration  shall  give  notice  of  the  hearing  to  each  memaer. 
If  the  board  finds  that  a  third  party  is  necessary  to  resolve 
the  dispute,  the  board  may  vote  to  dismiss  the  claim,  which 
may  thereafter  be  pursued  in  a  court  of  law.   The-board-ahali 
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hare-jortsdtetton-eo-hear-natters-eereerntne-JiSflTflflS-or-iess 

per-eoneraetT 

(4)  All  members  shall  be  necessary  to  conduct  a 
meeting.   Upon  being  called  into  session,  the  board  shall 
promptly  proceed  to  a  determination  o(  the  issue  or  issues  in 
dispute. 

(5)  When  a  valid  contract  is  in  effect  defining  the 
rights,  duties,  and  liabilities  of  the  parties  with  respect  to 
any  matter  in.  dispute,  the  board  shall  have  power  only  to 
determine  the  proper  interpretation  and  application  of  the 
contract  provisions  which  are  involved.   Any  investigation 
made  by  less  than  the  whole  membership  of  the  board  shall  be 
by  authority  of  a  written  directive  by  the  chairman,  and  such 
investigation  shall  be  summarized  in  writing  and  considered  by 
the  board  as  part  of  the  record  of  its  proceedings. 

(6)  The  board  shall  hand  down  its  order  within  60  days 
after  it  is  called  into  session.   If  all  three  members  of  the 
board  do  not  agree,  the  order  of  the  majority  will  constitute 
the  order  of  the  board. 

(7)  The  members  of  the  board  shall  receive  no 
compensation  for  the  performance  of  their  duties  hereunder, 
but,  except  for  the  chairman,  may  be  paid  an  honorarium  of  uo 
to  S100  cer  day  for  each  day  that  the  board  is  in  session  they 
shaii- he -reimbursed -far-expenses- as -provided -tn-37-il2T96i7 
when-«hey-eteend-a-meettng-or-perform-a-3ervtee-tn-eonfermt»y 
wteh-»he-reqwtremen«s-o«-tht3-see»ten.   if  an  alternate  member 
is  needed,  such  member  may  be  paid  an  honorarium  of  up  to 
retmharsed-an-addtttonei  S100  for  each  hearing  in  which  he 
participates.   The  chairman  mav  receive  an  honorarium  for  his 
service  as  administrator  of  the  board  of  up  to  S12S  per  day 
for  each  day  that  the  board  is  in  session  and  for  each  day 
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that  he  ia  engaged  in  activities  related  to  meetings  of  the 
board,   The  board  shall  allocate  S3. 000  annually  for  clerical 
and  other  administrative  services  per-day-f er-expenaeaj--Ali 
aueh -  expenses  - sha i i -be -ahared-eqwatiy-by-the-part tea -to- the 
hearing . 

(8)  The  party  requesting  arbitration  shall  pay  a  fee 
to  the  board  in  accordance  vith  a  schedule  established  by  it. 
not  to  exceed  SS00  per  claim,  to  cover  the  cost  of 
administration  and  compensation  of  the  board. 

(9)  T^e  board  in  its  order  may  apportion  the  fee  set 
out  in  subsection  (8)  and  the  cost  of  recording  and  preparing 
a  transcript  of  the  hearing  among  the  parties  in  accordance 
vith  the  board's  finding  of  liability. 
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STATE  ARBITRATION  BOARD 
P.O.  BOX  1563 
TALLAHASSEE,  FLORIDA  32302 
PHONE: (904)  224-9469 


CONDITIONS  FOR  A  CLAIM  TO  BE  ELIGIBLE  FOR  ARBITRATION 


The  State  Arbitration  Board  at  a  meeting  held  on  August  25,  1983 
adopted  the  following  conditions  which  must  be  met  in  order  for  a 
claim  to  come  before  the  Board: 


1.  The  claim  must  be  a  dispute  arising  out  of  a  Department  of 
Transportation  contract  for  construction  of  a  transportation 
f aci 1 i  ty . 

2.  Effective  for  claims  for  which  a  hearing  is  held  after  October  1, 
1984,  if  the  aggregate  amount  of  all  claims  submitted  for 
arbitration  exceeds  $100,000,  the  party  submitting  the  Request 
For  Arbi  trati  on  must  state,  in  writing,  at  the  time  his  request  is 
submitted,  that  he  understands  that  the  maximum  amount  awarded 

by  the  Board  cannot  exceed  $100,000. 

3.  Each  claim  submitted  by  a  contractor  must  have  been  previously 
considered  by  the  office  of  the  State  Construction  Engineer  and 
the  Department  of  Transportation  position  in  regard  to  that  claim 
must  have  been  stated  by  that  office. 

4.  The  party  requesting  Arbitration  shall  submit  to  the  Board,  along 
with  its  request,  five  copies  of  a  brief  statement  covering  each 
issue  in  dispute  and  the  amount  of  additional  compensation  or 
contract  time  claimed.  Issues  not  covered  in  this  statement  shall 
not  be  introduced  during  the  Arbitration  hearing. 

5.  If  a  contractor  elects  to  allow  an  authorized  subcontractor  to 
act  as  his  agent  in  pursuing  a  claim  submitted  for  Arbitration, 
he  must  submit  along  with  his  Request  For  Arbi  trati on  a  properly 
executed  Authorization  For  Subcontractor  to  Pursue  Arbitration. 

6.  If  written  information  is  presented  to  the  Board  during  an 
Arbitration  hearing,  it  shall  be  certified  before  a  notary  public 
to  be  true  and  correct  and  five  (5)  copies  shall  be  furnished. 
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STAiE    HIGHWAY    COMMISSIONED 


24-02-27 


21-02-26.     Controversies  lo  be  arbitrated — Arbitrators — How  named. 

— All  controversies  arising  out  of  any  contract  for  the  construction  or 
repair  of  highways  entered  into  by  the  commissioner  shall  be  sub- 
mitted to  arbitration  as  provided  in  this  chapter,  if  the  parties  cannot 
agree.  Any  person  who  voluntarily  enters  into  a  contract  for  the  con- 
struction or  repair  of  highways  shall  be  considered  as  having  agreed 
to  arbitration  of  all  controversies  arising  out  of  such  contract.  Three 
persons  shall  compose  the  arbitration  board,  one  of  whom  shall  be 
appointed  by  each  of  the  parties  and  the  two  thus  appointed  shall, 
name  a  third. 


Source:  S.  L.  1953,  ch.  177,  §  79;  R.  C. 
1943,  1957  Supp.,  §  24-0226. 

Constitutionality. 

Compulsory  arbitration  of  disputes 
arising  out  of  highway  construction  and 
repair  contracts  is  not  denial  of  due 
process  under  Art.  I,  §§13  and  22  of 
state  constitution  and  Fourteenth  Amend- 
ment of  United  States  Constitution,  nor 
denial  of  right  to  jury  trial  reserved 
under  Art.  I,  §  7,  of  state  constitution, 
and  did  not  violate  former  Art.  IV, 
§  120,  of  state  constitution  which  pro- 
vided that  tribunal  of  conciliation  has  no 
power  to  render  obligatory  judgment  on 
parties  unless  parties  have  voluntarily 
submitted  such  matter  and  have  agreed 
to  abide  by  judgment  of  such  tribunal. 
Hjelle  v.  Sornsin  Constr.  Co.,  173  NW 
2d  431,  explained  in  207  NW  2d  225. 

Appeal  by  Arbitrators. 

Where  arbitration  board  did  not  call  or 
hold  a  meeting  with  respect  to  an  ad- 
verse decision  of  district  court  in  a  pro- 
ceeding for  a  writ  of  prohibition  in  which 


the  board  was  a  party  and  no  official 
action  was  taken  by  the  arbitrators  to 
appeal,  action  by  two  individual  mem- 
bers of  the  board  concerning  an  appeal 
did  not  constitute  the  action  of  the  ar- 
bitrators and  there  was  no  authorized 
appeal  to  the  supreme  court.  State  ex 
rel.  Hjelle  v.  Bakke,  117  NW  2d  C89,  G96. 

Arbitration  Exclusive  Remedy. 

Pursuant  to  this  section,  subcontractor 
may  arbitrate  iU  claims  •gainst  both 
highway  commissioner  and  prime  coiv- 
tractor,  but  such  claims  must  be  asserted 
in  separate  proceedings  and  arbitration 
is  exclusive  remedy  for  all  parties.  Hjelle 
v.  Sornsin  Constr.  Co.,  173  NW  2d  431, 
explained  in  207  NW  2d  225. 

Collateral  References. 

Arbitration  and  AwardG^l  et  seq. 

Generally  as  to  arbitration,  see  £  Am. 
Jur.  2d,  Arbitration  and  Award,  §  1  et 
seq. 

t>  C.  J.  S.  Arbitration  and  Award,  §  5 
et  seq. 


24-02-27.  Arbitration  demand — District  court  may  appoint  arbitra- 
tors if  parties  fail. — The  party  desiring  arbitration  shall  make  a  writ- 
ten demand  therefor  and  in  such  demand  shall  name  the  arbitrator  by 
him  selected.  He  also  in  such  demand  shall  set  forth  all  the  contro- 
versies and  claims  which  he  desires  to  submit  to  arbitration  and  a 
concise  statement  of  his  claims  with  reference  to  each  controversy. 
Such  demand  shall  be  served  upon  the  opposite  party,  who,  within 
ten  days,  shall  name  in  writing  the  arbitrator  on  his  part,  and  in 
connection  therewith  shall  set  forth  in  writing  his  contentions  with 
reference  to  the  claims  set  forth  in  the  demand  served  upon  him  and 
any  additional  claims  or  controversies  which  he  desires  to  submit  to 
arbitration  on  his  part,  with  a  concise  statement  of  his  claims  in  con- 
nection therewith.  If  the  party  proceeded  against  shall  fail  or  refuse 
to  name  an  arbitrator,  the  moving  party  may  apply  ex  parte  to  the 
judge  of  the  district  court  of  the  county  in  which  the  improvement  in 
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24-02-28  HIGHWAYS,   BRIDGES,    AND   FERRIES 

(ho  contract  in  question,  or  any  part  thereof,  may  be  located,  for  the 
appointment  of  the  two  additional  arbitrators,  and  if  upon  the  appoint- 
ment of  an  arbitrator  by  each  of  the  parties,  the  two  so  appointed 
have  been  unable  to  agree  upon  a  a  third  arbitrator  within  five  days, 
then  either  party  to  the  controversy,  upon  five  days'  notice,  may  apply 
to  such  district  court  for  the  appointment  of  such  third  arbitrator. 

Source:    S.  I,.   1953,  cli.  177,  §  80;  It.  C. 
194!!,  19.r)7  Supp.,  §  24-0227. 

21-02-2S.  Procedure  for  arbitration. — When  a  board  of  arbitration 
shall  have  been  appointed,  a  submission  in  writing  shall  be  executed 
as  provided  in  section  .'12-29-02,  except  that  such  submission  must  pro- 
vide for  the  entry  of  judgment  upon  the  award  by  the  district  court 
of  the  county  within  which  the  improvement,  or  some  part  thereof, 
involved  in  the  contract  is  located.  Such  county  must  be  specified  in 
such  submission.  The  submission  must  be  executed  by  the  commis- 
sioner. Thereupon  the  arbitration  shall  proceed  in  accordance  with 
the  provisions  of  chapter  32-29. 

Source:    S.  I,.  1953,  oh.  177,  g  81;  R.  C. 
1'jn,  1057  Supp.,  §  21-0228. 

21-02-2!).  Arbitration  may  proceed  although  one  party  fails  to 
agree. — If  either  party  refuses  to  submit  to  arbitration  is  provided  in 
this  chapter,  he  shall  be  deemed  to  have  waived  all  claims  and  demands, 
and  the  arbitrators  shall  proceed  to  determine  the  controversies  set 
forth  by  the  moving  party  according  to  the  justice  of  the  case.  Judg- 
ment shall  be  entered  upon  the  award  of  such  arbitrators  in  all  things 
the  same  as  though  the  submission  to  arbitration  has  been  signed  by 
both  parties. 

Source:    S.  I,.  1953,  eh.  177,  §  82;   R.  C. 
i;i4.'(,  1957  Supp.,  §  24-0229. 

24-02-30.  Conditions  precedent  to  demand  for  arbitration  against 
commissioner. — No  right  shall  exist  to  demand  arbitration  against  the 
commissioner  until  the  conditions  specified  in  this  section  shall  have 
been  complied  with.  The  contractor  must  give  the  commissioner  notice 
in  writing  that  he  claims  the  contract  has  been  or  will  be  performed 
fully  on  a  day  stated,  which  shall  not  be  less  than  ten  days  after  the 
giving  of  such  notice.  At  the  time  stated  in  the  notice  the  commissioner 
shall  cause  the  work  to  be  inspected,  and  if  he  claims  the  work  has 
not  been  completed,  he,  with  all  reasonable  dispatch,  having  regard  to 
the  early  completion  of  the  work,  shall  specify  the  particulars  in  which 
it  is  incomplete  and  shall  direct  that  it  be  completed  accordingly,  or 
if  he  considers  further  work  necessary  to  bring  the  project  up  to  the 
desired  standard  for  acceptance  either  by  him  or  the  United  States 
public  roads  administration,  even  though  he  considers  such  contract 
complete,  he  likewise  may  specify  any  such  additional  work.  The  con- 
tractor must  proceed  with  all  reasonable  dispatch,  having  due  regard 
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to  weather  conditions,  with  the  performance  of  all  such  additional 
work  with  a  view  to  a  speedy  completion  of  the  project.  When  the 
conti actor  claims  in  Kood  faith,  supported  hy  affidavit  furnished  to  the 
commissioner,  that  he  has  completed  such  additional  work  according  to 
the  specifications  furnished  to  him,  and  the  commissioner  fails  for  ten 
days  to  accept  such  work  as  completed,  he  shall  have  the  right  to 
institute  proceedings  under  this  chapter. 

Source:   S.  L.  1953,  ch.  177,  §  83;  R.  C. 
1943,  1957  Supp.,  §  24-0230. 

24-02-31.  Arbitrators  shall  determine  all  controversies — May  give 
directions. — The  arbitrators  shall  determine  all  controversies  between 
the  parties  growing  out  of  the  contract,  including  the  question  whether 
it  had  been  performed  at  the  time  claimed  by  the  contractor  and 
whether  the  additional  work  required  by  the  commissioner  as  specified 
has  been  done,  and  if  not  done  they  shall  specify  the  particulars  in 
which  it  has  not  been  done,  give  appropriate  directions  with  reference 
thereto,  and  shall  make  a  proper  award  for  any  extra  work  they  find 
the  contractor  entitled  to,  making  such  award  so  far  as  it  is  practicable 
upon  the  basis  of  the  contract  price,  having  due  regard  to  what  is  just 
and  equitable  between  the  parties  under  the  facts  and  circumstances 
of  the  case. 

Source:    S.  T..  1953,  ch.  177,  §  84;  R.  C. 
1943,  1957  Supp.,  §  21-0231. 

24-02-32.  Further  arbitration  permitted — Arbitration  must  be  com- 
menced within  six  months. — If  after  the  making  of  an  award  which 
requires  the  contractor  to  do  further  work,  any  controversies  arise 
between  the  parties  as  to  the  doing  of  such  work,  such  controversies 
may  be  submitted  to  the  same  arbitrators  on  five  days'  notice  for  fur- 
ther determination. 

No  arbitration  shall  be  had  under  this  chapter  unless  commenced 
within  six  months  after  the  riyht  thereto  has  arisen. 

Source:    S.  L.  1953,  ch.  177,  §§85,  86;       ter  judgment  upon  award  of  arbitrators 

R.  C.  1943,  1957  Supp.,  §  24-0232.  made    after    expiration    of    six    months* 

,      _,  .      .  period.    Lamb  v.  Northern  Improvement 

Decisions  under  Prior  Law.  Co  _  71   Nn  481>  3  NW  2d  7? 

Highway  commissioner  had  no  author-  Under  statute  providing  for  the  arbi- 
ity  to  extend  six  months'  period  of  limi-  tration  of  controversies  between  the  state 
tation,  nor  did  construction  company  highway  commission  and  parties  con- 
have  any  right  to  demand  arbitration  tracting  therewith,  proceedings  had  to 
upon  expiration  of  such  period.  Lamb  v.  be  held  within  six  months  after  the  right 
Northern  Improvement  Co.,  71  ND  481,  to  arbitration  arose.  Lamb  v.  Northern 
3  NW  2d  77.  Improvement    Co.,    71    ND    481,    3    NW 

District  court  had  no  authority  to  en-  2d  77. 

24-02-33.  Judgment  against  commissioner — How  collected. — When 
judgment  shall  have  been  entered  against  the  commissioner,  the  same 
shall  not  be  collectible  or  enforceable  by  execution,  but  if  the  same 
provides  for  the  payment  of  money  by  the  commissioner,  it  shall  be 
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paid  in  the  same  manner,  to  the  same  extent,  and  out  of  the  same 
funds  as  though  the  claims  thus  established  had  been  recognized  and 
allowed  without  arbitration.  The  performance  of  the  duty  of  the  com- 
missioner with  reference  to  payment  or  other  compliance  with  such 
judgment  may  be  enforced  by  mandamus  proceedings  in  the  district 
courts  of  the  state. 

Source-:  S.  L.  1953,  ch.  177,  §87;  R.  C. 
1943,  19.r.7  Supp.,  §24-0233. 

24-02-31.  Preparation  of  standard  contract  forms. — The  commis- 
sioner may  prepare,  adopt  or  amend  uniform  standard  forms  of  con- 
tracts, bonds,  estimates  and  other  forms  and  documents  deemed  es- 
sential for  the  efficient  administration  of  highway  matters  within  the 
department. 

Source:  S.  L.  1953,  ch.  177,  §  88;  R.  C. 
1943,  1957  Supp.,  §24-0234. 

24-02-35.  Contracts — For  road  and  bridge  work  and  materials — 
Awarding  to  residents  of  North  Dakota  and  giving  preference  to  resi- 
dents of  North  Dakota.— Repealed  by  S.  L.  1959,  ch.  234,  §  1. 

24-02-36.  State  funds  not  used  on  feeder  roads. — Except  as  pro- 
vided in  section  24-01-48  no  state  funds  shall  be  expended  for  feeder 
roads  or  other  roads  not  on  the  state  highway  system  except  for  the 
necessary  administrative  costs  and  for  such  work  as  is  reimbursable 
from  federal  or  county  funds  or  from  funds  of  other  organizations 
or  governmental  departments  for  which  reimbursement  arrangements 
have  been  made.  After  completion  of  any  such  cooperative  construc- 
tion, all  authority  and  control  over  roads  off  the  state  highway  system 
shall  be  returned  to  the  local  authorities  under  whom  control  was 
vested  previously. 

Source:  S.  L.  1953,  ch.  177,  §  113;  R.  C. 
1943,  1957  Supp.,  §24-0230;  S.  L.  1959, 
ch.  235,  §  3. 

24-02-37.  State  highway  fund — How  expended. — The  state  highway 
fund,  created  by  law  and  not  otherwise  appropriated  and  allocated, 
shall  be  applied  and  used  for  the  purposes  herein  named  and  in  the  fol- 
lowing order  of  priority : 

1 .  The  cost  of  maintaining  the  state  highway  system. 

2.  The  cost  of  construction  and  reconstruction  of  highways  in  the 
amount  necessary  to  match  in  whatever  proportion  may  be  re- 
quired, federal  aid  granted  to  this  state  by  the  United  States 
government  for  road  purposes  in  North  Dakota. 

3.  Any  portion  of  the  highway  fund  not  allocated  as  provided  in 
subsections  1  and  2  may  be  expended  for  the  construction  of  state 
highways  without  federal  aid  or  may  be  expended  in  the  con- 
struction, improvement,  or  maintenance  of  such  state  highways. 
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24-02-25.1  HIGHWAYS,  BRIDGES,  AND  PERRIES 

to  advertise  the  same,  request  bids,  and  award  such  contracts  in  the  manner  pro- 
vided in  this  chapter.  Whenever  any  proposed  contract  or  work  of  the  department 
shall  be  for  a  sum  less  than  five  thousand  dollars,  it  shall  be  discretionary  with 
the  department  whether  the  same  shall  be  awarded  after  advertising  for  bids.  The 
department  shall  award  such  contracts  in  the  manner  provided  in  this  chapter,  but 
where  contracts  are  in  excess  of  three  thousand  dollars,  the  department  shall 
request  bids  from  as  many  contractors,  manufacturers,  and  dealers  as  can  be 
requested  conveniently. 

Source:    N  D.C.C.;  S.L  1981,  ch.  291,  §2. 

24-02-25.1.  Claims  against  project  —  Notice  of  claim  —  When  filed  —  Where 
filed.  Any  person  who  has  furnished  labor,  materials,  or  supplies  on  a  contract 
awarded  under  section  24-02-23,  and  who  has  not  been  paid  in  full  at  the  time  of 
final  acceptance  of  the  project  by  the  department,  shall  have  the  right  to  file  a 
claim  against  the  contractor  and  the  surety  furnishing  the  performance  bond. 

Notice  of  the  claim  shall  be  given,  in  writing,  to  the  contractor  or  the  surety 
furnishing  the  performance  bond  and  must  provide  a  clear  and  concise  statement 
of  the  labor,  materials,  and  supplies  furnished,  to  whom  it  was  furnished,  and  the 
monetary  value  thereof.  The  notice  of  the  claim  shall  be  made  by  registered  mail 
postage  prepaid,  in  an  envelope  addressed  to  the  contractor  at  iny  place  the  contrac- 
tor maintains  an  office  or  has  a  residence  and  posted  within  ninety  days  from  the 
date  on  which  the  person  completed  the  contribution  giving  rise  to  the  claim. 

Source:     S  1,  I'.lS.'i,  cli  Ml,  §  1 

24-02-25.2.  Actions  against  contractor  and  surety  -  Time.  Any  person  who 
has  furnished  labor,  materials,  or  supplies  and  made  a  claim  under  section 
24-02-25.1,  shall  have  the  right  to  commence  an  action  to  recover  the  amount  of 
his  claim  against  the  contractor  or  surety  within  one  year  of  the  date  of  the  final 
acceptance  of  the  project  by  the  department. 

Source:     SI,.  1983.  rh.  304,  §2 

24-02-26.1.  Condition  precedent  to  contractor  demand  for  arbitration  — 
Claims  for  extra  compensation.  In  addition  to  the  provisions  of  section  21-02-30, 
full  compliance  by  a  contractor  with  the  provisions  of  this  section  is  a  condition 
precedent  to  the  contractor's  right  to  demand  arbitration.  If  the  contractor  believes 
the  contractor  is  entitled  to  additional  compensation  for  work  or  materials  not  cov- 
ered in  the  contract  or  not  ordered  by  the  engineer  as  extra  work  or  force  account 
work  in  accordance  with  the  contract  specifications,  the  contractor  shall,  prior  to 
beginning  the  work  which  the  claim  will  be  based  upon,  notify  the  engineer  in  writ- 
ing of  the  intent  to  make  claim  for  additional  compensation.  If  the  basis  for  the 
claim  does  not  become  apparent  until  the  contractor  has  commenced  work  on  the 
project  and  it  is  not  feasible  to  stop  the  work,  the  contractor  shall  immediately 
notify  the  engineer  that  the  work  is  continuing  and  that  written  notification  of 
the  intent  to  make  claim  will  be  submitted  within  ten  calendar  days.  Failure  of 
the  contractor  to  give  the  notification  required  and  to  afford  the  engineer  facilities 
and  assistance  in  keeping  strict  account  of  actual  costs  will  constitute  a  waiver 
of  claim  for  additional  compensation  in  connection  with  the  work  already  performed. 
Notification  of  a  claim,  and  the  fact  that  the  engineer  has  kept  account  of  the  costs 
involved,  shall  not  be  construed  as  proving  or  substantiating  the  validity  or  actual 
value  of  the  claim. 

The  contractor  shall  make  available  to  the  department  and  allow  the  department 
to  examine  and  copy  all  of  the  contractor's  records,  documents,  worksheets,  and 
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other  data  which  are  pertinent  to  the  justification  of  the  claim  and  to  the  substantia- 
tion of  all  costs  related  to  the  claim. 

Source:     S.I    1983,  ch.  305,  §  1 

24-02-27.  Arbitration  demand  —  District  court  may  appoint  arbitrators  if 
parties  fail  —  Arbitration  pool.  The  party  desiring  arbitration  shall  make  a  writ- 
ten demand  therefor  and  in  such  demand  shall  name  the  arbitrator  by  him  selected. 
He  also  in  such  demand  shall  set  forth  all  the  controversies  and  claims  which  he 
desires  to  submit  to  arbitration  and  a  concise  statement  of  his  claims  with  reference 
to  each  controversy.  Such  demand  shall  be  served  upon  the  opposite  party,  who, 
within  ten  days,  shall  name  in  writing  the  arbitrator  on  his  part,  and  in  connection 
therewith  shall  set  forth  in  writing  his  contentions  with  reference  to  the  claims 
set  forth  in  the  demand  served  upon  him  and  any  additional  claims  or  controversies 
which  he  desires  to  submit  to  arbitration  on  his  part,  with  a  concise  statement 
of  his  claims  in  connection  therewith.  If  the  party  proceeded  against  shall  fail  or 
refuse  to  name  an  arbitrator,  the  moving  party  may  apply  ex  parte  to  the  judge 
of  the  district  court  of  the  county  in  which  the  improvement  in  the  contract  in 
question,  or  any  part  thereof,  may  be  located,  for  the  appointment  of  the  two  addi- 
tional arbitrators,  and  if  upon  the  appointment  of  an  arbitrator  by  each  of  the 
parties,  the  two  so  appointed  have  been  unable  to  agree  upon  a  third  arbitrator 
within  five  days,  then  either  party  to  the  controversy,  upon  five  days'  notice,  may 
apply  to  such  district  court  for  the  appointment  of  such  third  arbitrator. 

All  arbitrators  shall  be  selected  from  an  arbitration  pool  which  shall  consist  of 
fifteen  members.  The  members  of  the  pool  shall  be  appointed  by  the  governor.  The 
governor  shall  select  members  to  the  arbitration  pool  from  lists  submitted  by  the 
society  of  professional  engineers,  the  association  of  general  contractors,  and  the 
commissioner.  The  governor  shall  not  select  more  than  five  names  from  any  one 
of  the  lists  submitted.  Members  of  the  arbitration  pool  shall  serve  a  term  of  two 
years  starting  on  July  1,  1983.  If  any  vacancy  occurs  for  any  reason,  the  governor 
shall  fill  the  vacancy  for  the  unexpired  term  in  the  same  manner  as  the  original 
selection. 

Source:     N.D.C.C;  S.L.  1983,  eh.  306,  51. 

24-02-35.1.     Casual  sale  of  road  materials  to  local  governmental  units.  The 

department  may  sell  road  materials  in  small  quantities  on  an  occasional  basis  to 
local  governmental  units,  when  the  local  governmental  units  are  unable  to  economi- 
cally procure  those  quantities  of  road  materials  from  the  private  sector. 

Source:     S.I,.  1983.  ch.  308,  §  1. 

24-02-35.2.  Deposit  of  sale  proceeds  —  Continuing  appropriation.  The  pro- 
ceeds from  any  sale  of  road  materials  made  under  section  24-02-35.1  must  be  depos- 
ited in  the  state  highway  department  fund.  An  amount  not  to  exceed  the  total  sum 
of  the  sales  under  section  24-02-35.1,  but  not  to  exceed  two  hundred  thousand  dollars 
a  year,  may  be  withdrawn  upon  voucher  of  the  department  for  purchasing  road 
materials.  All  moneys  deposited  in  the  fund  pursuant  to  this  section  are  hereby 
appropriated  to  the  department  for  the  purposes  of  this  section. 

Source:     S.L  1983,  ch.  308,  §  1 
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Rights  mid  remedies  of  parents  inter  Adoption  proceeding  change  of  child's 

se    with    respect    to    the    names    of   their       name  in,  53  ALU  2d  !>"7 
children,  53  ALU  2d  014.  Married  woman,  right  to  use  maiden 

surname,  G7  ALR  3d  1266, 

32-28-03.  Change  of  name  of  city—  I Vtit ion.— Whenever  it  may  be 
desirable  to  change  the  name  of  any  city  in  any  county  of  the  state, 
a  petition  for  that  purpose  in  like  manner  may  he  filed  in  the  district 
court  of  the  county  in  which  such  city  is  situated,  setting  forth  the 
reason  why  Mich  change  of  name  is  desirable  and  the  name  asked  to  be 
substituted.  The  court  may  order  such  change  of  name  and  direct  the 
clerk  to  enter  such  order  upon  the  journal  of  the  court,  on  being  satis- 
fied by  proof: 

1 .  That  t  he  prayer  of  the  petitioners  is  just,  proper,  and  reasonable. 

2.  That  notice  as  in  case  of  the  change  of  names  of  persons  provided 
for  in  section  .'52-28-02  has  been  given. 

:?.    That   two-thirds   of   the   legal    voters   of   such   city   desire   such 
change  of  name. 

4.    That  there  is  no  other  city  in  the  state  of  the  name  asked  for. 

Source:   ('.   Civ.   P.   1S77,   §730;   R.   C.  50    Am.    Jur.    2d,    Municipal    Corpora- 

18'Ji,,   §6151;    R.   <J.    1899,    §('.151;   R.   C.  tions,  Counties,  and  Other  Political  Sub- 

1905,    §7803;    C.    L.    1913,    §8198;    R.   C.  divisions   §29 

1913,  §32-2803;  S.  L.  1907,  eh.  323,  §97.  62    C.    J.    S.    Municipal    Corporations 
Collateral  liefcrt'liccs. 

Municipal  CorporationsOJ21. 


§  35. 


32-28-01.     Costs— Change  not  to  affect  rights  or  pending  actions.— 

All  proceedings  under  this  chapter  shall  be  at  the  cost  of  the  peti- 
tioner or  petitioners,  and  judgment  may  be  entered  against  him  or 
them  for  costs  as  in  other  civil  actions.  Any  change  of  name  under 
the  provisions  of  this  chapter  in  no  manner  shall  afTect  or  alter  any 
action  or  legal  proceedings  then  pending,  or  any  right,  title,  or  interest 
whatsoever. 

Source:    ('.   Civ.    P.    1877,   $737;    R.   C.       1905,    §7804;    C.   L.    1913,    §8499;    R.   C. 
1895,   §G152;    1!.    C.    1899,    §0152;    R.   C.       1943,  §32-2804. 


CHAPTER  32-29 
ARBITRATION 
Section  Section 

™"SM!!     tW11u'naibitrati'>n™th<'rizeJ.          32-29-07  Motion  to  affirm  award. 

3^-20-02     Submission    to    arbitration    in      3L'-29-U8  Motion  to  vacate  award  of  ar- 

.,0000.,     „Wrltlni:;      ,.  bitrators— Grounds. 

■f  „•?     lowers  of  arbitrate™.                       32-29-09  Motion  to  modify  award  of  ar- 

32-29-01      Oath  of  arbitrators.  bitrators— Grounds. 

3--LJ-0.,     Attendance    of    witnesses    be-       32-29-10  Power  of  court  on  motions  to 

fore  arbitrators  compelled.  vacate  or  moo.fy  award. 

32-L9-0O     How  award  of  arbitrators  exe-      32-29-11  Judgment  upon  award-Costs, 

cuted— When  filed.                         32-29-12  How  judgment  entered. 
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Section 
32-29- 13 

32-29-14 

32-29-15 
32-29-1G 
32-29-17 


Subject  to  same  provisions  as 

other  judgments. 
Record    on    appeal— Power    of 

supreme  court. 
How  judgment  enforced. 
Costs  on  setting  aside  award. 
Appeal  from  an  order  vacating 

award. 


Section 

32-29-18 

32-29-19 
32-29-20 

32-29-21 


Procedure  when  order  re- 
versed. 

Action  upon  award  not  af- 
fected. 

Liability  for  costs  when  sub- 
mission revoked. 

Same  when  submission  in 
bond. 


32-29-01.  When  arbitration  authorized. — Persons  capable  of  con- 
tracting may  submit  to  the  decision  of  one  or  more  arbitrators  any 
controversy  which  might  lie  the  subject  of  a  civil  action  between 
them,  except  the  question  of  title  to  real  property  in  fee  or  for  life. 
This  qualification  does  not  include  questions  relating  merely  to  the 
partition  or  boundaries  of  real  property. 

Source:  R.  C.  1895,  §5980;  R.  C.  1899,  Condition    precedent    to    the    bringing 

§5980;  R.  C.  1905,  §7692;  C.  L.  1913,  of  action,  validity  of  agreements  to  arbi- 
trate disputes  generally  as,  26  ALR  1077. 

Specific  performance  of  provision  for 
renewal  of  lease  at  rent  to  be  fixed  by 
arbitration,  30  ALR  580;  68  ALR  159; 
1G6  ALR  1215. 

Municipality's  or  county's  power  to 
submit  to  arbitration,  40  ALR  1370. 

Voluntary  dismissal  or  nonsuit,  right 
of  plaintiff  to  take,  after  case  has  been 
submitted  to  arbitration  by  agreement, 
89  ALR  99;  126  ALR  284. 

Probate  matters,  validity  of  agreement 
to  arbitrate  issues  or  questions  pertain- 
ing to,  104  ALR  359. 

Right  of  arbitrator  to  consider  or  to 
base  his  decision  upon  matters  other 
than  those  involved  in  the  legal  prin- 
ciples applicable  to  the  questions  at  is- 
sue between  the  parties,  112  ALR  873. 

Waiver  of  arbitration  provision  in  con- 
tract,   117    ALR   301;    161    ALR   1426. 

Estoppel  to  rely  on  statute  of  limita- 
tions by  agreement  to  arbitrate,  130 
ALR  42;  24  ALR  2d  1413. 

Future  questions,  validity  of  agree- 
ment for  submission  of,  to  arbitration, 
135  ALR  79. 

Sales  contracts,  construction  of  arbi- 
tration provisions  as  regards  questions 
to  be  submitted  to  arbitrators,  136  ALR 
364. 

Assignee,  arbitration  provisions  of 
contract  as  available  to  or  against,  142 
ALR  1092. 

Statutes  relating  specifically  to  rights, 
duties,  and  obligations  between  employer 
and  employee,  claims  based  on  provisions 
of,  as  subject  to  arbitration  provisions  of 
contracts  or  statutes,  149  ALR  276. 


§8327;  R.  C.  1943,  §32-2901. 
Cross- References. 

Cost  oT  care  of  estrays,  see  §  36-13-05. 

Disagreement  as  to  compensation  on 
change  of  school  bus  route,  see  §  15- 
34.2-10. 

Division  of  property  and  indebtedness 
between  township  and  new  city,  see  §40- 
02-16. 

Division  of  township  assets  and  liabil- 
ities, see  §  58-02-23. 

Highway  department  contract  contro- 
versies, see  §§  24-02-26  to  21-02-33. 

Loss  by  county  mutual  insurance  com- 
pany, see  §  26-15-16. 

State  lire  and  tornado  fund  insurabil- 
ity and  loss,  see  §§  26-24-10,  26-24-16, 
26-24-18. 

Oral  Agreement  to  Arbitrate. 

The  parties  to  a  controversy  may 
agree  orally  to  submit  the  matter  to 
arbitration.  Johnsen  v.  Wineman,  34  ND 
116,  157  NW  679. 

Title  to  Real  Property. 

An  agreement  submitting  the  question 
of  the  title  to  realty  in  fee  to  arbitration 
proceedings  is  void.  State  v.  Loy,  71  ND 
243,  299  NW  908. 

Collateral  References. 
Arbitri.tionC=l-25. 

5  Am.  Jur.  2d,  Arbitration  and  Award, 
§§6-10,  54-70. 

6  C.  J.  S.  Arbitration,  §§  4,  7-57. 
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Contractual  provisions  for  ilclorniina- 
tion  by  arbitrators  of  the  price  to  be  paid 
for  property,  or  the  amount  of  damages 
for  breach,  as  contemplating  formal  ar- 
bitration or  tlie  individual  judgment  of 
the  arbitrators,  157  ALR  128G. 

Misconduct  of  arbitrator  in  viewing  or 
visiting  premises  or  property  alone  as 
affected  by  waiver  or  consent,  27  ALR 
2d   11G2. 

Laches,  loss  of  right  to  arbitration 
through,  37  ALU  2d  1125. 

Employment  contract:  arbitration  pro- 
visions of  employment  contract  provi- 
sion for  severance  or  dismissal  pay,  40 
ALR  2d  1052. 

Contract  providing  that  it  is  governed 
by  or  subject  to  rules  or  regulations  of 
a  particular  trade,  business,  or  associa- 
tion as  incorporating  agreement  to  arbi- 
trate, 41  ALR  2d  872. 

Validity  of  arbitration  agreement  pro- 
vision that,  upon  one  party's  failure  to 
appoint  arbitrator,  controversy  may  be 
determined  by  arbitrator  appointed  by 
other  party,  47  ALR  2d  134G. 

Constitutionality  of  arbitration  stat- 
utes, 55  ALR  2d  432. 

Death  of  party  to  arbitration  agree- 
ment before  award  as  'imitation  of  sub- 
mission, 03  ALR  2d  751. 

Closed  corporation,  agreement  for 
arbitration  of  disputes  within,  04  ALR 
2d  643. 

Dissolved  corporation's  power  to  par- 
ticipate in  arbitration  proceedings  71 
ALR  2d  1121. 


Infanls,  agreement  to  arbitrate  future 
controversies  as  binding  on,  78  ALR  2d 
1292. 

Fraud  in  inducement  of  contract,  claim 
of,  as  subject  to  compulsory  arbitration 
clause  contained  in  contract,  91  ALR  2d 
930. 

Declaratory  judgment:  availability  and 
scope  of  declaratory  judgment  actions  in 
determining  rights  of  parties,  or  pow- 
ers and  exercise  thereof  by  arbitrators, 
under  arbitration  agreements,  12  ALR 
3d  851. 

Other  jurisdiction:  validity  and  ef- 
fect, and  remedy  in  respect,  of  con- 
tractual stipulation  to  submit  disputes 
to  arbitration  in  another  jurisdiction,  12 
ALR  3d  892. 

Alimony:  validity  and  construction  of 
provision  for  arbitration  of  disputes  as 
to  alimony  or  support  payments,  or 
child  visitation  or  custody  matters,  18 
ALR  3d  1264. 

Municipal  corporation's  power  to  sub- 
mit to  arbitration,  20  ALR  3d  5G9. 

Insurance:  necessity  and  sufficiency  of 
notice  of  and  hearing  in  proceedings  be- 
fore appraisers  and  arbitrators  appoint- 
ed to  determine  amount  of  loss,  25  ALR 
3d  680. 

Delay  in  asserting  contractual  right 
to  arbitration  as  precluding  enforcement 
thereof,  25  ALR  3d  1171. 

Waiver  of  objections  to  arbitrability, 
participation  in  arbitration  proceedings 
as,  33  ALR  3d  1242. 


■{---.Ml-.  Submission  lo  arbitration  in  writing.— The  submission  to 
arbitration  must  be  in  writing  and  acknowledged  by  the  parties  thereto 
in  the  same  manner  as  a  conveyance  of  real  property,  and  may  fix  the 
time  on  or  before  which  the  award  shall  be  made' and  provide  that 
judgment  may  be  entered  upon  the  award  by  the  district  court  in  and 
lor  a  specified  county. 


Source:  R.  C.  1895,  §5981;  R.  C.  1899, 
$5981;  R.  c.  1905,  §7693;  C.  L  1913* 
§  8328;  R.  C.  1913,  §  32-2902. 

Acknowledgment. 

To  authorize  the  entry  of  judgment 
upon  a  statutory  award,  the  agreement 
for  submission  must  be  acknowledged 
by  the  parties  the  same  as  a  conveyance 
of  real  property.  C.essner  v.  Minneapolis, 


M.    Ry.   Co.,    15   ND  .r.60, 


St.   P.   &   S.   S. 
108  NW786. 

Collateral  References. 

ArbitrationC=>6,     6.1,     11.5      12     12.1, 
12  2 

5  Am.  Jur.  2d,  Arbitration  and  Award, 
§§  11-13. 

6  C.  J.  S.  Arbitration,  §§  14-17,  22. 


32-29-03.     Powers  of  arbitrators.  —  Arbitrators  have  power  to  ap- 
point a  time  and  place  for  hearing,  to  adjourn  from  time  to  time,  to 
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administer  oaths  to  witnesses,  to  hear  the  allegations  and  evidence  of 
the  parties,  and  to  make  the  award  thereon.  All  the  arbitrators  must 
meet  and  act  together  during  the  investigation,  but  when  met  a  ma- 
jority may  determine  any  question. 


Source:  R.  C.  1895,  §  5982;  R.  C.  1899, 
§5982;  R.  C.  1905,  §7694;  C.  L.  1913, 
§8329;  R.  C.  1943,  §32-2903. 

Refusal  to  Consider  Evidence. 

If  the  arbitrators  refused  to  consider 
evidence  offered,  such  action,  if  pleaded 
and  proven,  would  vitiate  the  award. 
Caldwell  v.  Brooks  Elevator  Co.,  10  ND 
575,  88  NW  700. 

Collateral  References. 

ArbitrationC=29-35. 
5  Am.  Jur.  2d,  Arbitration  and  Award, 
§§  90-93. 

G  C.  J.  S.  Arbitration,  §§76-94. 

32-29-04.  Oath  of  arbitrators. — Before  acting,  the  arbitrators  must 
be  sworn  before  an  officer  authorized  to  administer  oaths/aithfully  and 
fairly  to  hear  and  examine  the  allegations  and  evidence  of  the  parties 
in  relation  to  the  matters  in  controversy  and  to  make  a  just  award 
according  to  their  understanding. 


Quotient  arbitration  award  or  ap- 
praisal, 20  A  LR  2d  958. 

Vacancy:  effect  of  vacancy  through 
resignation,  withdrawal,  or  death  of  one 
of  multiple  arbitrators  on  authority  of 
remaining  arbitrators  to  render  award, 
49  ALU  2d  900. 

Injunction,  power  of  arbitrators  to 
award,  70  ALR  2d  1055. 

Findings  of  fact  or  conclusions  of  law, 
necessity  that  arbitrators,  in  making 
awards,  make  specific  or  detailed,  82 
ALR  2d  969. 


Source:  R.  C.  1895,  §5983;  R.  C.  1899, 
§5983;  R.  C.  1905,  §7695;  C.  L.  1913, 
§  8330;  R.  C.  1943,  §  32-2904. 

Subsequent  Defective  Oath. 

Whore  arbitrators  wore  duly  sworn 
b.  fore  they  commenced  their  delibera- 
tions, and  later  the  same  oath  was  de- 
fectively reduced  to  writing,  the  defect 
was  of  no  consequence.  Caldwell  v. 
Brooks  Klevator  Co.,  10  ND  575,  88  NW 
700. 


Waiver  of  Irregularities. 

Where  both  parties  submitted  to,  and 
appeared  before,  arbitrators  without 
calling  arbitrators'  attention  to  their 
failure  to  take  the  oath  or  cause  the 
witnesses  to  be  sworn,  parties  waived 
such  irregularities.  Hackney  v.  Adam, 
20  ND  130,  127  NW  519. 

Collateral  References. 

Arbitration€=28. 

5  Am.  Jur.  2d,  Arbitration  and  Award, 
§109. 

6  C.  J.  S.  Arbitration,  §  67. 


32-29-05.     Attendance  of  witnesses  before  arbitrators  compelled.  — 

Witnesses  may  be  compelled  to  appear  before  such  arbitrators  by  sub- 
poena to  be  issued  by  any  county  justice,  in  the  same  manner  and 
with  like  ell'ect,  and  subject  to  the  same  penalties  for  disobedience,  as 
in  cases  of  trials  before  county  justices. 

Source:  R.  C.  1895,  §5984;  R.  C.  1899,       Collateral  References. 
§5984;    R.   C.    1905,   §7696;    C.   L.   1913,  Arbitration€=>34.2. 

§  8331;  R.  C.  1943,  §  32-2905.  5  Am  Jur-  2d,  Arbitration  and  Award, 

§  121. 

6  C.  J.  S.  Arbitration,  §  87. 

32-29-Oli.     How  award  of  arbitrators  executed  —  When  filed.  —  The 

award  must  be  in  writing  signed  by  the  arbitrators  or  a  majority  of 

621 


166 


32-20-07 


JUDICIAL   RKMKMKS 


them  .in,l  acknowledged  in  the  same  manner  as  a  conveyance  of  real 
property  If  the  submission  provides  for  the  entry  of  judgment  upon 
the  award,  the  arbitrators  shall  file  the  submission  together  with  their 
award  in  the  office  of  the  clerk  of  the  district  court  of  the  county 
specified  in  the  submission  and  shall  notify  each  of  the  parties  to 
the  arbitration  thereof  in  writing.  If  the  submission  does  not  provide 
for  the  entry  of  judgment  upon  the  award,  the  arbitrators  shall  deliver 
a  copy  of  the  award  to  each  of  the  parties  to  the  arbitration. 

Enforcement  of  award  upon  submis- 
sion of  subject  matter  of  pending  action 
to  arbitration,  by  judgment  in  same  ac- 
tion, 42  ALR  736. 

Extraterritorial  enforcement  of  award 
73  ALR  1460. 

Right  of  arbitrator  to  consider  or  to 
base  his  decision  upon  matters  other 
than  those  involved  in  the  legal  prin- 
ciples applicable  to  the  questions  at  is- 
sue between  the  parties,  112  ALR  873. 


Source:  R.  C.  1805,  §5985;  R.  C.  1890 
§5985;  R.  O.  1005,  §7697;  C.  L.  1913' 
§8332;  R.  <\  1013,  §32-2906. 

Collateral  References. 

AibitrationC^49-55. 

5  Am.  Jur.  2d,  Arbitration  and  Award 
§§  125,  132. 

6  P.  J.  S.   Arbitration,  §§96-103. 

Abandonment  by  mutual  consent  of 
award  under  arbitration,  32  ALU  1365. 


•un".7m,   !;•»»         m        '^"T  award— Any  party  to  the  submission  at 

no  i,  h        , °"e  yC"  afU'r  th°  award  Ls  filcd'  and  "P""  eight  days' 

sn,C  adveme  p^  may  move  the  court  ^  «•  > 

2"  '°  afl,7  th.c  ow««':  ;""1  the  same  shall  be  affirmed  accord- 

si  t'h  tur         I0"   U    Zl\   °   m0<iify  °r  VaCatC  thC  aWard   in  *»"'<* 

case  the  hitter  motion  .-hall  be  disposed  of  first. 

Collateral  References. 

ArbitrationC^:'  72.1. 

5  Am.  Jur.  2d,  Arbitration  and  Award, 
§  161. 

6  C.  J.  P.  Arbitration,  §§  120-122. 


Source:  R.  ('.  ]8!)5,  §5086;  R.  C.  1800, 
§5086;  IJ.  C.  190,5,  §7608;  C  L  ll'lV 
§  8333;  R.  ('.  1913,  §  ::2-2007. 


.1 
par 
vac. 


2-29-08.  Mel  ion  to  vacate  award  of  arbitrators  —  Grounds.  —  Any 
f. to  such  subm.ss.on  may  move  the  court  designated  therein  to 
•"'  the  award  upon  any  of  the  following  grounds: 

•  That  such  award  was  procured  by  corruption,  fraud,  or  other 
undue  means. 

:.  That .there  was  evident  partiality  or  corruption  in  the  arbitrators, 
or  either  ol  them. 

•  That  the  arbitrators  were  guilty  of  misconduct  in  refusing  to 
postpone  the  hearing  upon  sufficient  cause  shown  or  refusing  to 
Hear  any  evidence  pertinent  and  material  to  the  controversy, 
or  tor  any  other  misbehavior  of  such  arbitrators  bv  which  the 
rights  ol  any  party  shall  have  been  prejudiced. 

•  That  the  arbitrators  exceeded  their  powers,  or  that  they  so  im- 
perfectly executed  them,  that  a  mutual,  final,  and  definite  award 
on  the  subject  matter  submitted  was  not  made. 
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Source:  R.  C.  1895,  §5987;  R.  ('.  1899, 
§5987;  R.  C.  1905,  §7699;  C.  L.  1913, 
§8334;  R.  C.  1943,  §  32-2908. 

Final  Award. 

An  award  must  be  complete  and  final 
as  to  all  matters  embraced  in  the  sub- 
mission. Maw  v.  Kitzman,  55  ND  4G3, 
214  NW  273. 

Trial  de  Novo. 

An  appeal  from  an  order  vacating  an 
award  does  not  call  for  a  trial  de  novo. 
Maw  v.  Kitzman,  55  ND  463,  214  NW 
273. 

When  Motion  Denied. 

A  motion  to  vacate  an  award  may  be 
denied  when  the  moving  party  fails  to 
bring  himself  within  the  statutory 
grounds  therefor.  Hackney  v.  Adam, 
20  ND  130,  127  NW  519. 

Motion  to  vacate  arbitration  award 
under  subsection  4  of  this  section  would 
not  be  granted  unless  the  award  was 
completely  irrational.  Nelson  Paving  Co., 
Inc.  v.  Hjelle,  207  NW  2d  225. 

Collateral  References. 

ArbitrationC=>75-79. 

5  Am.  Jur.  2d,  Arbitration  and  Award, 
§§  167-189. 

6  C.  J.  S.  Arbitration,  §§  149-160,  164- 
167. 

Influencing  or  attempting  to  influence 
decision  as  ground  for  avoidance  of 
award,  8  ALR  1082. 


Concurrence  of  all  arbitrators  as  con- 
dition of  binding  award  upon  submission 
to  arbitration,  77  ALR  838. 

Perjury  as  ground  of  attack  on  judg- 
ment entered  upon  award  in  arbitration, 
99  ALR  1202. 

Quotient  arbitration  award  or  ap- 
praisal, 20  ALR  2d  958. 

Arbitrator's  viewing  or  visiting  prem- 
ises or  property  alone  as  misconduct 
justifying  vacation  of  award,  27  ALR  2d 
1160. 

Aroitrator's  consultation  with  outsid- 
er or  outsiders  as  misconduct  justifying 
vacation  of  award,  47  ALR  2d  1362. 

Vacation  of  award  of  arbitrator  as  to 
dispute  within  closed  corporation,  64 
ALR  2d  662. 

Disqualification  of  arbitrator  by  court, 
prior  to  award,  on  ground  of  interest, 
bias,  prejudice,  collusion,  or  fraud,  65 
ALR  2d  755. 

Impeachment:  time  for  impeaching 
arbitration   award,   85   ALR  2d  779. 

Comment  note  on  determination  of 
validity  of  arbitration  award  under  re- 
quirement that  arbitrators  shall  pass  on 
all   matters   submitted,  36  ALR  3d  649. 

Interest  or  bias  of  arbitrators,  setting 
aside  arbitration  award  on  ground  of, 
56  ALR  3d  697. 

Time  within  which  arbitration  award 
must  be  made,  construction  and  effect  of 
contractual  or  statutory  provisions  fix- 
ing, 56  ALR  3d  815. 


32-29-09.     Motion  to  modify  award  of  arbitrators  —  Grounds.  —  Any 

party  to  a  submission  also  may  move  the  court  designated  therein  to 
modify  or  correct  an  award  in  any  of  the  following  cases: 

1.  When  there  is  evident  miscalculation  of  figures  or  an  evident  mis- 
take in  the  description  of  any  person,  thing,  or  property  referred 
to  in  such  award. 

2.  When  the  arbitrators  shall  have  awarded  upon  some  matter  not 
submitted  to  them,  not  affecting  the  merits  of  the  decision  upon 
the  matters  submitted. 

3.  When  the  award  shall  be  imperfect  in  some  matter  of  form  not 
affecting  the  merits  of  the  controversy,  and  when,  if  it  had 
been  a  verdict,  such  defect  could  have  been  amended  or  disre- 
garded by  the  court  according  to  the  provisions  of  law. 

Source:  R.  C.  1895,  §5988;  R.  C.  1899,      Collateral  References. 
§5988;    K.   C.    1905,   §7700;    C.   L.   1913,  Arbitration*^). 

§8335;  R.  C.  1943,  §  32-2909. 
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5  An..  Jur.  2d,  Arbitral  ion  and  Award,  Resubmission:  comment  note  on  power 

'   r.  r     i    c     a   k-.  .,  ..„  "f  court  '"  resubmit  mutter  to  arbitra- 

G   C.  J.   S.   Arb.trat.on,   §§119,    168.  tors   for   correction   or   clarification,   be- 

Correction:  power  of  arbitrator  to  cor-      cause  °f  ambiguity  or  error  in,  or  omis- 
rcct,    or    power    of   court    to    correct   or       ^  onn'    arbitration    award'   37    ALR 
resubmit,  nonlabor  award  because  of  in- 
completeness    or   failure   to    puss   on    all 
matters  submitted,  36  ALR  3d  939. 

32-29-10.     Power  of  court  on  motions  to  vacate  or  modify  award.— 

un  application  made  as  is  provided  in  section  32-29-08  or  32-29-09   the 
court  may  vacate  an  award  in  any  case  specified  in  this  chapter/and 

,  ,  Tu  Wlt,  Which  SUch  award  sha11  have  been  required  to  be 
made  by  the  submission  has  not  expired,  it,  in  its  discretion,  may  direct 
a  rehearing:  by  the  arbitrators.  In  the  cases  herein  specified,  the  court 
may  modify  and  correct  such  award  so  as  to  effect  the  intent  thereof 
and  promote  justice  between  the  parties. 

Source:  R.  C.  1895,  §5989;  R.  C.  1899 
§5989;  R.  C.  1905,  §7701;  C.  L.  1913 
§8336;  R.  C.  1943,  §32-2910. 

3?'29\n-  J"dKme"t  upon  award  _  Costs.  —  Upon  the  affirmation  or 
modification  of  an  award,  the  court  shall  render  judgment  in  favor  of 
the  party  to  whom  any  sum  of  money  or  damages  shall  have  been 
awarded  that  he  recover  the  same,  and  if  the  award  shall  have  ordered 
any  act  to  be  done  by  either  party,  judgment  shall  be  entered  that 
such  act  he  done  according  to  such  order.  The  costs  of  the  proceed- 
mgs  shall  be  taxed  as  in  actions,  and  if  no  provision  for  the  fees  and 
expenses  of  the  arbitrators  shall  have  been  made  in  the  submission, 
the  court  shall  make  the  same  allowance  as  is  provided  by  law  for 
referees,  but  no  costs  shall  be  taxed  for  any  other  services  or  expenses 
prior  to  such  application. 

§  5990rCR  RC  ^orff  •S^5n?VR'  P  ^  5  Am'  Jur'  2d'  Arbitration  and  Award, 

"'   £■   ' C.    1905,   §7702;    C.   L.  1913,       §§103-106,166. 
§8337;   R.  C.   1943,   §32-2911.  ^G     c.    j.     s.    Arbitration>    §§  145.14g) 

Collateral  References.  179-183. 

ArbitrationC=M2,   82(6),   84. 

.„  :]2'f'l2u  ,Il0W  jud-ment  entered.— The  judgment  of  the  court  on  an 
award  shal    be  entered  in  the  judgment  book  at  length  as  other  judg- 
ments of  the  court,  and  the  clerk  of  the  court  immediately  after  the 
entry  of  such  judgment  shall  attach  to  the  submission  the  award  of 
the  arbitrators  and  a  copy  of  the  judgment  of  the  court,  and  the  same 
shall  constitute  the  judgment  roll. 
Source:  R.  C.  1895,  §5991;  R.  C.  1899 
§5991;   R.   C.    1905,   §7703;    C.   L.    1913' 
§8338;  R.  C.  1943,  §32-2912. 

32-29-13.     Subject  to  same  provisions  as  other  judgments.— The  judg- 
ment roll  upon  an  award  shall  be  filed  and  the  judgment  docketed  as 
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in  other  cases,  and  shall  have  the  same  force  and  efTect  in  all  respects, 
and  shall  be  subject  to  all  the  provisions  of  law  in  relation  to  judg- 
ments in  actions,  and  may  be  reviewed  in  like  manner  by  the  supreme 
court  on  appeal.  Execution  shall  issue  thereon  against  the  property 
of  any  party  against  whom  a  recovery  shall  be  had  in  all  respects  as 
upon  other  judgments. 

Source:  R.  C.  1895,  5  5992;  R.  C.  1S99,  ImpeachinR  Judgment. 
§5992;    R.   C.   1905,    §7704;    C.   L.    1913,  In  an  action  on  an  award  the  defen(]. 

§8339;  R.  C.  1943.  §32-2913.  ant  may  jntel-p0se  defenses  of  an  equi- 

Collateral  Attack.  tabl°  nature  tending  to  impeach  it,  but 

the   correctness   of   the   award   upon   the 

Judgment  that  has  been  regularly  en-  Im.,itSi   whcn   ma(le   in   pooa   faith>  can. 

tered    is    not    subject    to    attack    in    a  ,1()t  be  in,lliired  into.  Caldwell  v.  Brooks 

separate,    independent    action    to   vacate  Elevator  Co.,  10  ND  575,  88  NW  700. 
for    fraud,    misrepresentation,    or    collu- 
sion.   Lamb    v.    Northern    Improvement 
Co.,  77  ND  481,3  NW  2d  77. 

32-29-11.  Record  on  appeal — Power  of  supreme  court. — When  an 
appeal  shall  be  taken  from  a  judgment  entered  upon  an  arbitration 
award,  the  original  affidavits  upon  which  any  application  in  relation 
to  such  award  was  founded,  and  all  other  affidavits  and  papers  relating 
to  such  application,  shall  be  annexed  to,  form  a  part  of,  and  be  trans- 
mitted with,  the  record  of  the  judgment,  unless  the  court  shall  order 
copies  thereof  to  be  returned,  and  the  supreme  court  shall  reverse, 
modify,  amend,  or  affirm  such  judgment  according  to  justice. 

Source:  R.  C.  1895,  §5993;  R.  C.  1899,       Collateral  References. 

§5993;    R.   C.    1905,   §7705;    C.   L.    1913,  Appealability  of  judgment  confirming 

§  8340;  R.  C.  1943,  §32-2914.  or    setting    aside    arbitration    award,    7 

ALR  3d  C08. 

32-29-15.  How  judgment  enforced.  —  When  by  a  judgment  entered 
upon  an  arbitration  award  any  party  shall  be  required  to  perform  any 
act  other  than  the  payment  of  money,  the  court  rendering  such  judg- 
ment shall  enforce  the  same  in  the  manner  provided  for  enforcing 
judgments  of  a  similar  nature  in  other  cases. 

Source:  R.  C.  1895,  §5994;  R.  C.  1899, 
§5994;  R.  C.  1905,  §7706;  C.  L.  1913, 
§8341;  R.  C.  1943,  §32-2915. 

32-29-1 6.  Costs  on  setting  aside  award. — If  upon  application  made 
pursuant  to  the  foregoing  provisions  the  court  shall  vacate  and  set 
aside  any  award,  costs  shall  be  awarded  to  the  prevailing  party,  and 
judgment  may  be  rendered  therefor  and  enforced  by  execution. 

Source:  R.  C.  1895,  §  5995;  R.  C.  1899, 
§5995;  R.  C.  1905,  §7707;  C.  L.  1913, 
§  8342;  R.  C.  1943,  §  32-2916. 

32-29-17.  Appeal  from  an  order  vacating  award. — Upon  any  order 
vacating  an  award,   the  party  aggrieved  may  appeal  to  the  supreme 
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court,  and  on  such  appeal  the  submission  and  award  and  all  affidavits 
and  papers  used  on  such  application  shall  be  transmitted  to  the  supreme 
court,  unless  the  court  shall  order  copies  thereof  returned,  and  the 
court  shall  proceed  to  affirm  or  reverse  such  order  as  shall  be  just. 

Source:  R.  ('.  1895,  §  59£)0;  R.  C.  1899,       Collateral  References. 
§5!)%;    K.    ('.    1905,    §7708;    ('..    I,.    191:!,  A  ,   .-,■,  ,     ■     , 

<:u>ii-i     i.     ,•     ,„,•■     *•>■><>„,-  Appealability     of     judgment     contirm- 

inj,'   or   setting  aside   arbitration   award, 

7  AI.R  3d  008. 

32-29-18.  Procedure  when  order  reversed. — If  an  order  vacating  an 
award  is  reversed,  the  proceedings  shall  be  remitted  tc  the  court  from 
which  I  hey  were  removed  to  proceed  thereon,  or  the  supreme  court 
may  modify  or  affirm  the  award  in  the  same  manner  and  with  like 
effect  as  if  the  application  for  that  purpose  had  been  made  originally 
to  such  court. 

Source:  R.  C.  1895,  5  5997;  R.  C.  1899, 
§5997;  R.  C.  191)5,  S  7700;  C.  L.  1913, 
§8341;  R.  C.  1D43,  §  32-2918. 

.'52-29-19.  Action  upon  award  not  affected. — Nothing  in  this  chapter 
shall  he  construed  to  impair  or  affect  any  actior  upon  an  award  or 
upon  any  bond  or  other  engagement  to  abide  by  an  award. 

Source:  R,  ('.  1895,  §5998;   R.  C.  1899,       Common-Law  Award 
§5998;    R.    ('.    1905,    §771(1;    ('.    L.    1913 
g  8315;  R    ('.  1913,  §32-2919. 


Award  will  be  upheld  if  it  is  sufficient 
at  common  law.  Jolinsen  v.  Winoman,  34 
Action  on  I  'naflirmecl  Award.  NI)  11(».  157  NW  679. 

An  action  lies  upon  an  award  never 
affirmed.  Hackney  v.  Adam,  20  ND  130, 
1127  NW  519. 

."J2-29-20.  liability  for  costs  when  submission  revoked. — Whenever 
any  submission  to  arbitration  shall  be  revoked  by  a  party  thereto  before 
the  publication  of  an  award,  the  party  so  revoking  shall  be  liable  to  an 
action  by  the  adverse  party  to  recover  all  costs  and  expenses  incurred 
and  damages  which  he  may  have  sustained  in  preparing  for  such 
arbitration,  but  neither  party  shall  have  power  to  revoke  the  powers 
of  the  arbitrators  after  the  cause  shall  have  been  submitted  finally 
to  them  upon  a  hearing  of  the  parties  for  their  decision. 

Source:  R.  ('.  1895,  §5999;  R.  ('.  1899, 
§5999;  R.  ('.  1905,  §7711;  C.  L.  1913, 
§  8340;  R.  C.  1913,  §  32-2920. 

.12-29-21.  Same  when  submission  in  bond. — If  a  submission  to  arbi- 
tration is  revoked  and  such  submission  was  contained  in  the  condition 
of  any  bond,  the  obligee  in  such  bond  shall  be  entitled  to  prosecute  the 
same  in  such  manner  as  other  bonds  with  condition  other  than  for  the 
payment  of  money  and  to  assign  such  revocation  as  a  breach  thereof, 
and   for  such   breach   he   shall   recover  as  damages  the  costs  and  ex- 
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penses  incurred  and  the  damages  sustained  by  him  in  preparing  for 
such  arbitration. 

Source:  R.  C.  1895,  §0000;  R.  C.  1800, 
§6000;  K.  C.  1005,  §7712;  C.  L.  1013, 
§8347;  R.  C.  1043,  §32-2921. 


CHATTER  32-30 

PROCEEDINGS  AGAINST  JOINT  DEBTORS 

Section  Section 

32-30-01     Joint    and    several    debtors   —  32-30-04  Accompanied  by  affidavit. 

Procedure     when     summons  32-30-05  Answer. 

not  served  on  all.  32-30-00  Further  pleadings. 

32-30-02     Summons   after   judgment.  32-30-07  Pleadings  verified. 
32-30-03     Requisites    of    summons. 

32-30-01.  Joint  and  several  debtors — Procedure  when  summons  not 
served  on  all. — When  the  action  is  against  two  or  more  defendants  the 
plaintiff  may  proceed  as  follows: 

1.  If  the  action  is  against  defendants  jointly  indebted  upon  con- 
tract and  the  summons  is  served  on  one  or  more,  he  may  proceed 
against  the  defendant  served,  unless  the  court  otherwise  directs, 
and  if  he  recovers  judgment  it  may  be  entered  against  all  the 
defendants  thus  jointly  indebted  to  the  extent  only  that  it  may  be 
enforced  against  the  joint  property  of  all  and  the  separate  prop- 
erty of  the  defendants  served,  and,  if  they  are  subject  to  arrest, 
against  the  persons  of  the  defendants  served. 

2.  If  the  action  is  against  defendants  severally  liable  and  one  or 
more  shall  be  served,  he  may  proceed  against  the  defendants 
served  in  the  same  manner  as  if  they  were  the  only  defendants. 

3.  Where  all  the  defendants  have  been  served,  judgment  may  be 
taken  against  any  of  them  severally,  when  the  plaintiff  would 
be  entitled  to  judgment  against  any  one  or  more  of  such  defend- 
ants if  the  action  had  been  against  such  defendants  or  any  of 
them  alone. 

•1.  If  the  name  of  one  or  more  partners  for  any  cause  shall  have 
been  omitted  in  any  action  in  which  judgment  shall  have  been 
entered  against  the  defendants  named  in  the  summons,  and  such 
omission  shall  not  have  been  pleaded  in  such  action,  the  plaintiff, 
in  case  the  judgment  therein  shall  remain  unsatisfied,  may 
recover  by  action  of  such  partner  separately  upon  proving  his 
joint  liability,  notwithstanding  he  may  not  have  been  named  in 
the  original  action,  but  the  plaintiff  shall  have  satisfaction  of 
only  one  judgment  rendered  for  the  same  claim  for  relief. 

Source:   C.   Civ.   P.   1877,   §105;  R.  C.  Derivation:   Wait's    (N.Y.)    Code,   13G; 

1895,   §5201;    R.   C.    1S09,   §5201;  R.  C.       Ilarston's    (Cal.)    Practice,    414. 

1905,   §0817;    C.   L.    1013,    §7135;  R.  C. 
1943,  §32-3001. 

627 


172 


Appendix  F    Kansas  Regulations 


173 


80P-109 
Sheet  1 

KANSAS  DEPARTMENT  OF  TRANSPORTATION 

SPECIAL  PROVISION 

TO  THE 

STANDARD  SPECIFICATIONS 

EDITION  OF  1980 

NOTE:  Whenever  this  Special  Provision  conflicts  with  the  Plans  or  Standard 
Specifications,  this  Special  Provision  shall  govern. 

ARBITRATION 

In  the  event  a  contractor's  claim  js  outlined  in  105.16  has  been  disallowed 
in  whole  or  in  part,  then  the  contractor  may,  within  30  days  from  the  date  the 
ruling  of  the  Secretary  of  Transportation  is  mailed  to  him,  make  a  written 
request  to  the  Secretary  that  his  claim  or  claims  be  submitted  to  a  board  of 
arbitration.  The  Secretary  shall  decide  whether  the  matter  is  one  which  is 
subjpct  to  arbitration  and  shall,  witnin  30  days  of  the  receipt  for  arbitration, 
grant  or  deny  the  same.  The  Secretary  of  Transportation's  decision  shall  be 
final  . 

If  both  parties  choose  to  submit  the  claim  to  an  arbitration  board,  the 
decision  of  the  board  shall  be  final  and  binding. 

Said  board  of  arbitration  shall  consist  of  three  persons  -  one  to  be  chosen 
by  the  Secretary  -  one  by  the  contractor  and  the  third  (who  will  serve  as  chair- 
person) by  the  two  arbitrators  thus  chosen.  Such  selection  (of  the  third  person) 
shall  be  made  in  seven  (7)  days  following  notice  of  appointment.  The  arbitrators 
selected  shall  be  persons  experienced  and  familiar  with  construction  or  engineer- 
ing practices  in  the  general  type  of  work  involved  in  the  contract,  but  shall  not 
have  been  a  regular  employee  or  an  individual  retained  by  either  party  at  the 
time  involved  in  the  controversy,  or  at  the  time  of  arbitration. 

After  the  arbitrators  are  selected  the  board  shall  select  a  mutually  conven- 
ient time  and  place  for  the  hearing,  which  shall  be  agreed  upon  within  seven  (7) 
days  after  appointment  of  the  arbitration  board,  with  written  notice  to  the 
parties . 

The  board  of  arbitration  shall  make  its  own  rule  of  procedure  and  shall  have 
authority  to  examine  records  kept  by  the  Secretary  and  the  contractor.  In 
determining  the  findings  or  award,  or  both,  the  majority  vote  of  the  board  shall 
govern.  Copies  of  the  findings  or  award,  or  both,  signed  by  the  arbitrators 
shall  be  sent  by  registered  mail  to  the  Secretary  and  the  contractor  within  sixty 
(60)  days  after  the  appointment  of  the  arbitration  board. 

The  Secretary  of  Transportation, shal 1  determine  the  cost  of  the  proceedings, 
including  reasonable  compensation  to  the  arbitrators,  with  the  cost  being  borne 
on  an  equal  basis  between  the  Secretary  and  the  contractor. 

The  board  of  arbitration  shall  have  jurisdiction  to  pass  upon  questions 
involving  compensation  to  the  contractor  for  work  actually  performed  or  materials 
furnished  and  upon  claims  for  extra  compensation  which  have  not  been  allowed  by 
the  Secretary.   Jurisdiction  of  the  boara  shall  not  extend  to  a  determination  of 
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quality  of  workmanship  or  materials  furnished  or  to  an  interpretation  of  the 
intent  of  the  plans  and  specifications  except  as  to  matters  of  compensation. 
Jurisdiction  of  the  board  shall  not  extend  to  setting  aside  or  modifying  the 
terms  or  requirements  of  the  contract,  except  as  to  compensation. 

The  finding  or  award,  or  both,  of  the  arbitration  board  shall  become  the 
basis  for  final  payment  or  settlement  of  the  contractor's  claims. 


5-7-81 
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'J-.'t-IH-l  CIVII    PNOCEDl'RK    SPECIAL  I'lMN'EKDINO.1- 

ARTICLE  4 

SPECIAL  PROCEEDINGS 


I2fi 


HAPTF.H.  I'HAITKH 

1.  AllHI  I  RATION         GENERALLY,  34-4-1-1,  164        PAYMENT  OF  JUDGMENTS,    34-4-16.4-1 

.{•I-  J- 1  -.'!.  .M  •»- 1  -  1H.  34  4-16.4-2 

2.  Uniform    Ahbithation    Act.  34-4-2-1,       1B-S-    Tout  Claims  Against  Governmentai 


54-4-2-3.  34-4-2-5  -  34-4-2-7,  34-4- 
2-10,  34-4-2-12,  34-4-2-13,  34-4-2- Hi 
—  34-4-2-22. 

3.  Birth  —  Establishing  Public  Record 

of  Time  and  Place.  34-4-3-9. 
34-4-3- 10,  34-4-3-12. 

4.  Breach  of  Promise  --  Causes  ok  Ac- 

tion Abolished  in  Certain  Cases. 
34-4-4-1  —  34-4-4-3.  34-4-4-5,  34-4- 
4-7    -  34-4-4-9. 

5  1      Protective  Order  to  Prevent  Bodily 

Injury  oh  Damage  to  Property, 
34-4-5.1-1  —  34-4-5.1-6. 

6  Change  of  Name.  34-4-6-2  —  34-4-6-5. 
7.    Contemit-   Contempt  of  Court.  34-4- 

7-(i.  34-4-7-7,  34-4-7-9,  34-4-7-111 
9      Contemit  Issuance    of   Citations 

and  A  Haiti  Ml-  NTS,  31  4-9  2  1 .  34   1 
9  3 
in      Uniform  Dm  lahatohy  Judgment  Act. 
34-4  10-4,  34-4-10-5,   34-4-10-7.   34- 
1   10-9.     31  -4-10-10.     34-4-10  -12 
34-4-10  Hi 

11  Immunity  from  Civil  Arrest.  34-4-1 1-2 

34-4-11   1 
11.5      Limitations  on  the  Civil  Liability 
of     Volunteer     Directors,     34-4- 
1  1.5-1  —  34-4-1 1  5-3. 

12  Immunity    —    Rendering    Emergency 

First  Am,  34-4-12-2 

12.2  Immunity—  Hazardous  Discharges, 
31-1   122-1.34-4   12  2  2 

12.5  Immunity  -  Gifts  of  Food.  34- 
4-12  5-1,  34-4-12.5-2. 

12.fi  Immunity  -  Privileged  Communica- 
tions -  Professionals  and  Peer 
Review  Committees.  34-4-12.0-1  — 
34-1   12  (j-4. 

12.7.  Immunity  -  Insurance  Inspections, 
31-1-12  7-1.  34  4-12  7-2. 

13  Libel  and  Slander    -  Proof.  34-4-13-1. 

14  Lihi  i     and    Slander  Notice    on 

Broadcaster  in  Radio  and  Televi- 
sion. 34-4-14-1,  34-4-14-2 

15  Libel  and  Slander    -  Notice  on  Pub- 

i  isnF.li  of  Newspaper.  34-4-15-1, 
34-4-15-2. 


Entities,      34-4-16.5-1  34-4- 

165-19. 

166.  Liability  of  Public  Employees  on 
Contracts.  34-4-16.6-1  —  34-4- 
16.6-3. 

16.7  Liability  of  Public  Employees  Un- 
der Civil  Rights  Laws,  34-4-16  7-1 

—  34-4-16.7-4 

168.  Exemption  of  Auditor  from  Liabil- 
ity, 34-4-16 .8-1,  34-4-16.8-2. 

17  Public  Lawsuits  —  Testing  Public 
Improvements.  34-4-17-1.  34-4-17-2. 
34-4-17-5,  34-4-17-6,  34-4-17-8. 

17.5  Appeals  from  Actions  of  Municipal- 
ities, 34-4-17  5-1  —  34-4-17.5-8 

20.  Statute  of  Limitations  —  Deficien- 
cies in  Real  Estate  Improvements 
oh  Injury  to  Persons  oh  Property, 
31  4  20  1       31  4 -20-4 

20A      Product     Liability,     34-4-20A-1 
34  -4-20A-8. 

22.  Validating  —  Titles  to  Lands  Where 
Dfed  Record  Destroyed  by  Fihe 
Prior  to  1875,34-4-22-1 

23  Validating  —  Sheriff's  Sales  Made 
Without  Proper  Appraisement, 
34-4-23-1. 

26.  Validating  —  Acts,  Orders  and  Pro- 
ceedings Done  Outside  the  Court- 
house. 34-4-26-1. 

28      Gambling  Debts  and  Losses.  34-4-28  l 

-  34-4-28-5. 

29,  Court  Attendance.  Recovery  of  Lost 

Wages,  34-4-29-1. 

30.  Civil      Action      by      Crime      Victim. 

34-4-30-1,34-4-30-2. 
30.1      Seizure  of  Property,  34-4-30.1-1   — 
34-4-30.1-8. 

30  5     Civil    Remedies    for    Racketeering 

Activity,  34-4-30.5-1  —  34-4-30  5-6 

31  Parental     Liability     for      Damages 

Caused  by  Child,  34-4-31-1 

32  Infraction  and  Ordinance  Violation 

Enforcement    Proceedings,    34-4- 
32-1  —  34-4-32-5. 
32.5.     Security     Deposit,     34-4-32.5-1 
34-4-325-7. 

33.    Comparative     Fault,     34-4-33-1 
34-4-33-13. 


16      Public  Lawsuits  —  Suits  Against  the      34      Standard  of  Proof  in  Cases  Involving 
State,  34-4-16-1  1.  34-4-16-2.  34-4-  Punitive  Damages,  34-4-34-1.  34-4- 

16-4,34-4-16-6.  34-2 


CHAPTER  1 

ARBITRATION  GENERALLY 


section.  section 

34-4-1-1      Who  may  arbitrate   —  Method  "f      34-4-1-3.     Bund  —  Agreement  to  make  rule 
submission  '•  of  court 

34-4-1-18.  Proceedings  on  motion 
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127  I  Nil  FORM  ARBITRATION  ACT  34-4-2-1 

34-4-1-1.     Who    may    arbitrate   —   Method    of  submission.  —   All 

persons,  except  infants  and  insane  persons,  may,  by  an  instrument  in 
writing,  submit  to  the  arbitration  or  umpirage  of  any  person  or  persons,  to 
be  by  them  mutually  chosen,  any  controversy  existing  between  them  which 
might  be  the  subject  of  a  suit  at  law,  except  as  otherwise  provided  in  section 
2  134-4-1-21  of  this  chapter,  and  may  agree  that  each  submission  be  made 
bv  a  rule  of  any  court  of  record  designated  in  such  instrument.  [2  R.  S. 
1S52.  ch.  3.  *    l.'p.  227;  Acts  1939,  ch.  22.  S    1,  p.  42;  1982,  P.L.  198,  5  88.] 

Indiana    Law   .Journal.   The    ABCD's   of  Appellate   Representation  of  Indigents   in 

li,  li.iria  l..rnaiiali.in  I  ...v..  IM  End    L.J    478.       Indian-i.  fiO  Ind.  L.  J.  154. 

34-4-  1-IJ.  Bond  —  Agreement  to  make  rule  of  court.  —  When  an 
agreement  is  made  according  to  sections  1  and  2  134-4-1-1  and  34-4-1-2]  of 
ihi-  chapter,  the  parties  shall  execute  bonds,  with  condition  to  abide  and 
faithfully  p<  rform  the  award  or  umpirage,  specifying  therein  the  name  of 
the  irhitratoi  or  arbitrators  and  the  matters  submitted  to  their  determina- 
tion, are;  an  agreement  to  make  the  submission  a  rule  of  court  designated 
in  such  agreement  of  submission.  |2  R  S.  1852.  ch.  3,  §  3,  p.  227:  1982,  P.L. 
19*.  s   SU  1 

34-4- 1-18.  Proceedings  on  motion.  —  The  court  shall  hear  the  proofs 
md  allegations  of  the  parties,  to  invalidate  and  sustain  such  award  or 
umpirage,  and  shall  decide  thereon,  either  confirming  such  award  or 
umpirauc  or  tiwj  modify  and  correct  the  same  in  the  cases  prescribed  in 
ection  17  |34-4-l-17|  of  this  chapter  so  as  to  effect  the  intent  thereof,  and  to 
[,11-ni^i'  justice  between  the  parties,  and  shall  render  judgment  on  such 
original  oi  collected  award  oi  umpirage;  or  the  court  may  vacate  such 
award  or  umpirage  lor  any  of  the  causes  hereinbefore  specified  at  the  costs 
of  the  parties  seeking  to  enforce  such  award  or  umpirage.  |2  R.  S.  1852,  ch. 
3,  S    IS,  p.  227;  1982,  P.L.  198.  S  9d.  I 

CHAPTER  2 
UNIFORM   ARBITRATION  ACT 

-f-lii,-.  SECTION. 

Ill  J!  ValeiiH  uf  urtulralion  agreement.  11   l-'_'-i;t.  Vacating  an  award 

.11  _'  I'l-inivdinjis  '.,.  compel  or  >la>  ar  Ul-'.'-lU.  Applications  to  court. 

bit-ration,  'U  4-2-17.  Court — Jurisdiction. 

!4-l-2-n  Vi.iju'  tv  uci  inn  bv  arbitrators  ;j4-4-2-18.  Venue 

il   l-J-ii  Ik-am^  34-4-2-19.  Appeals. 

;il-J  ,'  U,  po  -<-r;tali»n  l.\  attorney.  .54-4-2-20.  Act  nol  retroactive. 

>i  !  .    -ii  eh. i:  iieof  awarJin  arbitrators.  34-4-2-21.  Uniformity  of  interpretation. 

M-l-2-12  I    -  )|':,  :Tl;,u,,r.  ,,|'a:,'.,ward  14-4-2-22.  Short  title. 

34-4-2-1.  Validity  of  arbitration  agreement.  —  (a)  A  written  agree- 
ment to  sLirmii  to  arbitration  is  valid,  and  enforceable,  an  existing 
controversy  or  a  controversy  thereafter  arising  is  valid  and  enforceable, 
sav.  upon  such  grounds  as  exist  ai  law  or  m  equity  for  the  revocation  of  any 
contract.  II  the  parties  to  such  an  agreement  so  stipulate  in  writing,  the 
agreement  may  be  enforced  by  designated  third  persons,  who  shall  in  such 
instances  have  the  same  rights  as  a  party  under  this  chapter.  This  chapter 
also  applies  to  arbitration  agreement  between  employers  and  employees  or 
between  their  respective  representatives  i unless  otherwise  provided  in  the 
a  green  it -n't  i. 
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34-4-2-1 


CIVIL  PROCEDURE— SPECIAL  PROCEEDINGS 
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tin  Tlii.s  chapter  specifically  exempts  from  its  coverage  all  consumer 
leases,  sales,  and  loan  contracts,  as  these  terms  are  defined  in  the  Uniform 
Consumer  Credit  Code  (IC  24-4.5)  [24-4.5-1-101  — ■  24-4.5-6-2031.  |Acts 
1969. ch.  340, $  1;  1982,  P.L.  198, §  91. 1 


Compiler's  Notes.  In  Kendrick  Mem. 
Hosp  v  Totii'im.  -  Ind  App.  — ,  77  Ind  Dec 
322,  40H  N.E.2d  130  (1980).  the  court  stated 
that  it  believed  that  a  printing  error  exists  in 
the  first  sentence  of  subsection  (a)  and  that  it 
should  read  "A  written  agreement  to  submit 
to  urbitration  an  existing  controversy  or  a 
controversy  thereafter  arising  is  valid  and 
enforceable,  save  upon  such  grounds  as  exist 
at  law  or  in  equity  for  the  revocation  of  any 
contract." 

Indiana    Law   .Journal.   The   ABCD's   of 
Indiana  Legitimation  Law,  48  Ind.  L  J.  478. 


Property  Rights  Between  L'nmarned  Co- 
habitants, 50  Ind  L.J  389. 

Indiana  Law  Review.  Survey  of  Recent 
Developments  in  Indiana  Law,  Labor  Law 
(Edward  P.  Archer),  16  Ind  L  Rev  225. 

Cited:  Gary  Teachers  Union  No  4  v 
School  City  of  Gary  (1972),  152  Ind.  App  591, 
31  Ind.  Dec.  540,  284  N.E.2d  108;  Interna- 
tional Brd.  of  Elec  Workers.  Local  1400  v. 
Citizens  (jas  &  Coke  I 'til  .  —  Ind.  App.  — , 
428N.E.2d  1320(1981). 


NOTES  TO  DECISIONS 


Analysis 

In  general 

Construct  ion 

Enforcement  of  award. 

Public  employe's 

School  corporations  with  teachers'  unions. 

Schools. 

Waiver 

In  General. 

When  the  Federal  Arbitration  Act  is  appli- 
cable, the  Indiana  Uniform  Arbitration  Law 
is  inapplicable  University  Casework  Sys- 
tems v  llahre.  1 72  Ind.  App.  ti24,  57  Ind.  Dec. 
129,362N.E.2d  155(1977i 

Although  trial  court  held  that  both  the 
Federal  Arbitration  Act  and  the  Indiana 
Uniform  Arbitration  Law  were  applicable. 
the  error  in  holding  that  the  Indiana  law 
applied  was  harmless  Uliiversitv  Casework 
Systems  v  Habie.  172  Ind  App.  (124,  57  Ind. 
Dec.  121),  362  N  E  2d  155  i  19771 

There  is  nothing  in  the  Indiana  Arbitration 
Acl  which  requires  the  court  In  favor  arbitra- 
tion where  the  arbitration  agreement  does 
not  provide  for  arbitration  of  a  particular 
question  l.iddv  v  Companion  Ins.  Co,  181 
Ind  App  lb,  '69  Ind,  Dec  587,  390  N.E.2d 
1022'  197iO. 

Construction. 

The  court  slated  it  believed  a  printing 
error  existed  in  the  first  sentence  ol  subsec- 
tion la  and  that  it  should  read  "A  written 
agreement  to  submit  to  arbitral  ion  an  exist- 
ing controversy  or  a  controversy  thereafter 
arising  is  valid  and  enforceable,  save  upon 
such  grounds  as  exist  at  law  or  in  equity  for 
(he  revocation  of  any  contract."  Kendrick 
Mem.  Hosp  v  Tottem.  — -  Ind  App  — .  77 
Ind.  Dec.  322.  408  N.E  2d  130  (1980). 

Enforcement  of  Award. 

The  policies  favoring  arbitration  are  firmly 
aligned  against  permitting  a  parly,  who  has 
voluntarily  agreed  to  this  form  of  dispute 
settlement,  to  simply  ignore  an  award  that 
has  been  made  and  then  ask  to  be  given  its 
day  in  court  when,  in  frustration,  the  other 


party  is  driven  to  institute  suit  for  enforce- 
ment of  the  award.  School  City  v.  East 
Chicago  Fed'n  of  Teachers.  Local  511,  —  Ind 
App  — ,422  N.E.2d  656  (1981). 

Public  Employees. 

This  act  applies  to  disputes  between  public 
employees  and  the  employer  when  submitted 
to  arbitration  under  4-15-2-35  Wagner  v 
Kendall.  -  Ind  App  -,  413  N  E  2d  302 
11980). 

There  is  no  expression  of  any  intent  in  the 
Educational  Employee  Bargaining  Act 
120-7  5-1-11  to  exclude  public  employee  arbi- 
tration cases  from  the  application  of  the 
Uniform  Arbitration  Act  134-1-2-1  et  seq.l 
School  t'itv  v  East  Chicago  Fed'n  of 
Teachers.  Local  511,  -  Ind.  App.  — ,  422 
N  E.2d  056  (1981). 

The  Indiana  Uniform  Arbitration  Act 
applies  to  labor  arbitration  agreements  be- 
tween public  employers  and  their  employees 
Tippecanoe  Educ.  Ass  n  v  Board  ol  School 
Trustees,  —  Ind  App.  — .  429  N.E.2d  907 
H98U 

Sehool      Corporations      with      Teachers' 
Unions. 

The  Uniform  Arbitrations  Act  ' 31-4-2- 1  — 
34-4-2-221  and  the  Indiana  General  School 
Powers  Act  (20-5-1-1  -  20-5-6-8  (Burns' 
SS  38-1701  —  38-1701)1  togelher  are  broad 
enough  to  permit  the  governing  bodies  of 
school  corporations  to  enter  into  voluntary 
agreements  providing  for  binding  arbitration 
with  teachers'  unions.  F.ast  Chicago 
Teachers'  Union  v.  Board  of  Trustees  ( 1 972 '. 
153  App.  403,  33  Ind.  Dec.  64,  2*7  N.E. 2d 
891. 


Schools. 

The     Indiana 


Uniform     Arbitration     Act 


134-4-2-1  et  sea  I  applied  to  proceedings  be- 
tween a  school  and  the  school  employees' 
union.  School  City  v.  East  Chicago  Fed'n  of 
Teachers,  Local  511,  —  Ind.  App.  — ,  422 
N.E.2d  656  (1981). 

Waiver. 

The  right  W>  require  arbitration  as  provided 
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in   omlrart    may   be   waived   by   the   parties  Even  though  arbitration  may  be  made  an 

aIi.m   ihev  i.ul  in  request  arbitration  and  I  he  i-xtlusivi:  remedy  under  Ihe  contract  nothing 

i.-sue-  -mighMo  lie  dilirmined  by  arbitration  ,„   ,|l(.  st.,iuU,   precludes  either   party   from 

have   been   lully   litigated  before  a  court   of  waivm(,  ,|ie  arbitration  provision.  Kendrick 

competent  ;ui  isdictiun    bnahan  v.   fcsnnegar,       ..  u  „  . .     .  „„ 

idi   i     i     i          M,    -.i  i     i    i-w        n    -iiki  m  ir-u  Mum.    Hosp    v.    lottem,  —  Ind.  App.  — ,  77 

181  Ind    App.  39.  iD  Ind    Dec.  3.  .590  N.E.2d  .     .   .,       „^„   ,„„.,[,,.„„„„„„, 

1036il979i  Ind   Dec  322,  408  N.E. 2d  130  (19801. 

34-4-2-2.     Initiation  of  arbitration. 

NOTES  TO  DECISIONS 

Waiver.  Shahan  v   Brinegar,  181  Ind  App.  39,  70  Ind 

See  note  under  heading  "Waiver,"  34-4-2-1,       Dec.  3,  390N.E.2d  1036(1979). 

34-4-2-3.     Proceedings   to   compel   or  stay   arbitration.  —  (a)   On 

application  of  a  party  showing  an  agreement  described  in  section  1 
134-4-2-1]  of  this  chapter,  and  the  opposing  party's  refusal  to  arbitrate,  the 
court  shall  order  the  parties  to  proceed  with  arbitration.  Ten  [10]  days' 
notice  in  writing  of  the  hearing  of  such  application  shall  be  served 
personally  upon  the  party  in  default.  If  the  opposing  party  denies  the 
existence  of  the  agreement  to  arbitrate,  the  court  shall  proceed  summarily 
in  the  determination  of  the  issue  so  raised  without  further  pleading  and 
-hall  oider  arbitration  if  found  for  the  moving  party,  otherwise,  the 
application  .shall  be  denied. 

'hi  On  application,  the  court  may  stay  an  arbitration  proceeding 
commenced  or  threatened  on  a  showing  that  there  is  no  agreement  to 
arbitrate.  Ten  1 10]  days'  notice  in  writing  of  the  hearing  of  such  application 
shall  be  served  personally  upon  the  party  in  default.  Such  an  issue,  when  in 
substantial  and  buna  fide  dispute,  shall  be  forthwith  summarily  deter- 
mined without  further  pleadings  and  the  stay  ordered  if  found  for  the 
moving  party.  If  found  for  the  opposing  party,  the  court  shall  order  the 
parties  to  proceed  to  arbitration. 

ici  If  an  issue  referable  to  arbitration  under  the  alleged  agreement  is 
involved  in  an  action  or  proceeding  pending  in  a  court  having  jurisdiction 
to  hear  applications  under  subdivision  (a)  of  this  section,  the  application 
-hall  be  made  therein  Otherwise  and  subject  to  section  17  (34-4-2-17]  of 
this  chapter,  the  application  may  be  made  in  any  court  of  competent 
jurisdiction. 

id l  An\  action  or  proceeding  involving  an  issue  subject  to  arbitration 
shall  be  stayed  if  an  order  for  arbitration  or  an  application  therefor  has 
been  made  under  this  section  or,  if  the  issue  is  severable,  the  stay  may  be 
with  respect  thereto  only.  When  the  application  is  made  in  such  action  or 
proceeding,  the  order  for  arbitration  shall  include  such  stay. 

'el  An  order  for  arbitration  shall  not  be  refused  on  the  ground  that  the 
claim  in  issue  lacks  merit  or  bona  fides  or  because  any  fault  or  grounds  for 
the  claim  sought  to  be  arbitrated  have  not  been  shown. 

1  fi  If  the  court  determines  that  there  are  other  issues  between  the  parties 
which  are  not  subject  to  arbitration  and  which  are  the  subject  of  a  pending 
action  or  .special  proceeding  between  the  parties  and  that  a  determination 
of  such  issues  is  likely  to  make  the  arbitration  unnecessary,  the  court  may 
delay  its  order  to  arbitrate  until  the  determination  of  such  other  issues  or 
until  such  earlier  time  as  the  court  specifies. 

'gi  On  application  the  court  may  stay  an  arbitration  proceeding  on  a 
showing  that  the  method  of  appointment  of  arbitrators  is  likely  to  or  has 
resulted  in  the  appointment  of  a  majority  of  arbitrators  who  are  partial  or 
biased  in  some  relevant  respect.  The  court  shall  then  appoint  one  or  more 
arbitrators  as  provided  in  section  4  134-4-2-4]  of  this  chapter.  [Acts  1969, 
ch.  :J40,  S  3;  1982.  F'.L.  198,  S  92.  | 
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NOTES  TO  DECISIONS 

Analysis  Court  of  Law. 

Where  issue  of  wh<  ther  insurance  policies 

In  general,  afforded  coverage  in  a  particular  situat if'n 

Collective  ^at-«:nriinK  iltfl  et-m.t  nt «.  was   |u,(    includ(jd   wlthln   ,hfc   st.ope  of  tm. 

l     r  o    ,  \  mandatory  arbitration  clause,  the  issue  mas 

hixislence  ol  agreement  to  arbitrate  uji'iu               ,     n            j       .  i 

,,.      :                 n  he  decided  by  a  court  ot  law  and  not  by  an 

arbitrator    MrNall   v.   Farmers   Ins.   Group, 

In  General.  181    Ind     App    501,   70   Ind.   Dec    R98.   :192 

Where  the  Indiana  Arbitration  Act  and  the  N.E.2d  520  11979). 
Federal  Arbitration  Act  are  similar  in  perti- 
nent  part,   there   is  no  need  to  address  the  Existence  of  Agreement  to  Arhitrate. 
issue    of    which    statute    applies.    McCran  Where   a   party's   objection   to   arbitration 
Eng'g  Corp   v.  Town  of  Upland,  —  Ind   App  was  that  the  contract  containing  the  arbitra- 
— ,472  N  E.2d  130511985).  lion  clause  was  executed  without  the  reqji- 
. ,   ..              ,,          .    .        .  site   authority,   it   was   proper  for  the   trial 
(  ollective  Bargaining  Agreements.  n  ((,  d,.termine  th,  .Ushold  q-.estion  of 

A  collective  bargaining  agroemeriL,  which  ,    ,, 

,,                      ;     ,u                       ,u  whether  an  agreement  to  arbitrate  existed 

did  not  provide  the  union   with  a  grievance  ,,  ^           ,.      .     ..               „■            r ,  ,,   ,       , 

remedv  for  the  employer's  control  ling  with  ^cCrarv  Engg  Corp.  v.  Town  of  Upland.  - 

others" for  its  hauling  reuuiremenls.  was  the  lml  App. -,  4/2  N.E.2d  1305  (1985>. 

sole  source  o!  duty  to  arbitrate  between  the  .,,    . 

p. ones,  and  because  there  was  no  grievance  Waiver. 

remedy    in   Ihc  agreement   io  deal   with   the  See  note  under  heading    Waiver.    34-4-2-1 

contracting  of  hauling  operations  to  other.-,,  Shahan  v.  Hrmegar   I  HI  Ind.  App  :tb    id  fnrl 

I  he  trial  court  was  not  in  error  for  granting  Dec  :).  .'190  N.K.'.'d  103fiU979i. 

employer's   motion   for   summary  judgment.  Where  insurance  company  denies  liability 

United  Food  &  Com    Workers  lnt'l  Union  v  on  policy  it  waives  arbitration  clause  Mc.N'all 

Countv  Line  Cheese  Co.,       Ind   App       ,  1ti9  \    Farmers  Ins  Group.  181  loci   App  501.  7!' 

N.F,  2d  470  1 198-11  Ind  Dec  fi98. 392  N.E.2d  520  H979L 

34-4-2-4.     Appointment  of  arbitrators  by  court. 


Cited:  School  City  v   El 

ist  Chicago  Fed'n 

Teachers,   Local   511, 

Ind.    App.    -  -,   4! 

N.E.2d  (>5fi  i  1981i 

34-4-2-5.  Majority  action  hy  arbitrators.  —  The  powers  of  the 
arbitrators  may  be  exercised  by  a  majority  unless  otherwise  provided  by 
the  agreement  or  by  this  chapter.  |Acts  1969,  ch.  340.  S  5;  1"82,  P.L.  U.S. 
S  93.1 

34-4-2-6.  Hearing.  —  Unless  otherwise  provided  by  the  agreement: 
(a)  The  arbitrators  shall  appoint  a  time  and  place  for  the  hearing  and  cause 
notification  to  the  parties  to  be  served  personally  or  by  registered  mail  not 
less  than  thirty  |30l  days  before  the  hearing.  Appearance  at  the  hearing 
waives  such  notice.  The  arbitrators  may  adjourn  the  hearing  from  time  to 
time  as  necessary  and,  on  request  of  a  party  and  for  good  cause,  or  upon 
♦heir  own  motion  may  postpone  the  hearing  to  a  time  not  later  than  the 
date  fixed  hj  ihe  agreement  for  making  the  award  unless  the  parties 
consent  to  a  later  date.  The  arbitrators  may  hear  and  determine  the 
controversy  upon  the  evidence  produced  notwithstanding  the  failure  of  a 
party  duly  notified  to  appear.  The  court  on  application  may  direct  the 
arbitrators  to  proceed  promptly  with  the  hearing  and  determination  of  the 
controversy.  Any  party  may  require  that  the  hearing  be  recorded  in  a 
manner  sufficient  for  appeal. 

(b>  The  parties  are  entitled  to  be  heard,  to  present  any  and  all  evidence 
material  to  the  controversy  regardless  of  its  admissibility  under  judicial 
rules  of  evidence. 

(c)  The  hearing  shall  be  conducted  by  all  the  arbitrators  but  a  majority 
may  determine  any  question  and  render  a  final  award.  If,  during  the  course 
of  the  hearing,  an  arbitrator  for  any  reason  ceases  to  act,  the  remaining 
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neutral  arbitrator  or  neutral  arbitrators  may  continue  with  the  hearing 
and  determination  of  the  controversy.  [Acts  1969,  ch.  340,  8  6,  p.  1429.] 

Compiler's   Notes.  This  section   was  re-  Cited:  School  City  v.  East  Chicago  Fed'n  of 

printed    id   correct    an    error    in    the   bound      Teachers,   Local   511,  —  Ind.  App.  — ,  422 
volume  N.E  2d  656  (1981). 

3-1-4-2-7.  Representation  by  attorney.  —  A  party  has  the  right  to  be 
represented  by  an  attorney  at  any  proceeding  or  hearing  under  this 
chapter.  A  waiver  thereof  of  such  right  prior  to  the  proceeding  or  hearing  is 
ineffective.  [Acts  1969,  ch.  340,  8  7;  1982,  P.L.  198,  §  94.] 

34-4-2-9.     Award. 

Opinions  of  Attorney  (General.  The  nen-  to  decide  the  controversy,  but  such  determi- 

eral  assembly  intended  this  section  to  require  nation   need   not  be  in  the  form  of  specific 

in  arbitrator  to  make  a  written  determina-  findings  of  fact  and  conclusions  of  law.  1978, 

lion  of  .ill  the  questions  which  are  necessarj  No.  15,  p.  — ;  1  IR  1070. 

34-4-2-10.  Change  of  award  by  arbitrators.  —  On  written  applica- 
tion of  a  party  or,  if  an  application  to  the  court  is  pending  under  section  12, 
13,  or  11  134-4-2-12,  34-4-2-13,  or  34-4-2-14]  of  this  chapter,  on  submission 
to  the  arbitrators  by  the  court  under  such  conditions  as  the  court  may 
order,  the  arbitrators  may  modify  or  correct  the  award  upon  the  grounds 
stated  in  subdivisions  (1)  and  (3)  of  section  14  (a)  [34-4-2-14(a)]  of  this 
chapter,  or  for  the  purpose  of  clarifying  the  award.  The  application  shall  be 
made  within  twenty  |2()|  days  after  delivery  of  the  award  to  the  applicant. 
Written  notice  thereof  shall  be  given  forthwith  to  the  opposing  party, 
stating  that  he  must  serve  his  objections  thereto,  if  any,  within  ten  [101 
days  from  the  notice.  The  award  so  modified  or  corrected  is  subject  to  the 
provisions  of  sections  12,  13,  and  14  of  this  chapter.  [Acts  1969,  ch.  340, 
S   10;  1982,  P.L.  198,  8  95.) 

Cited:  Southwest  Parke  Kduc.  Ass'n  v  Trustees  Corp.,  —  Ind.  App.  — ,  427  N.E.2d 
Southwest        I'arke       Community       School       1140(1981). 

34-4-2-12.  Confirmation  of  an  award.  —  Upon  application  of  a  party, 
but  not  before  ninety  [90]  days  after  the  mailing  of  a  copy  of  the  award  to 
the  parties,  the  court  shall  confirm  an  award,  unless  within  the  time  limits 
hereinafter  imposed  grounds  are  urged  for  vacating  or  modifying  or 
correcting  the  award,  in  which  case  the  court  shall  proceed  as  provided  in 
sections  13  and  14  [34-4-2-13  and  34-4-2-14]  of  this  chapter.  Upon 
confirmation,  the  court  shall  enter  a  judgment  consistent  with  the  award 
and  cause  such  entrv  to  be  docketed  as  if  rendered  in  an  action  in  said 
court.  |  Acts  1969,  ch.  340,  8  12;  1982,  P.L.  198,  §  96.] 

Indiana  Law  Review.  Survey  of  Recent  Cited:  School  City  v.  East  Chicago  Fed'n  of 

Developments   in   Indiana   Law,   Labor  Law      Teachers,  Local   511,  —  Ind.  App.  — ,  422 
Edward  1'.  Archer).  16  Ind.  L  Rev.  225.  N.E  2d  656  (1981). 
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NOTES  TO  DECISIONS 

Analysis  Failure  to  Raise  Challenge. 

A  defendant   who  has  a   valid  ground  fur 

Application  in  federal  cases,  challenging  an  award  but  who  fails  i<;  rai^> 

Evidence,  such  challenge  within  the  90-day  time  limit 

Failure  to  raise  challenge.  should  not  tot  permitted  to  raise  that  thai- 

Limitations  lenge  when  plaintiff  applies  for  confirmation 

i) ..,...'  nl  the  award.  Slate.  Dep  I  of  Administration 

u''     '  v.  Sightes.  -  Ind.  App   — .  41(i  N.E.2d  445 

Application  in  Federal  Cases. 

This  section  provided  the  appropriate  stal-       Limitations, 
ute  of  limitations   in  a  case  arising  under  Indiana  Trial  Rule  13lJ Hi '  will  not  toll  the 

5  .101   of  the  Labor  Management   Relations  "If rA'\\u']}  Lof    ,lh«-'    Jlml.la<t!1'nf,    P.!"    <?    ln 

.   ,   ,,,       „  ,        i  ,.,-       ■   ,i_o,„-r l.  34-4-2-13'b>.     di   and   34-4-2-12.   Chauffeur- 

Act.  Lhaulleur^  Loi  a    l.i.)  v.  .Jelterson  I  ruck-  ,         ,    ,,)r         ,   ,.,  ,.,       .  .        r.        ,,,   ,- 

,,       ,.,1U  .,  ..   .,..,..    _,.    ..       ,,,,,,,,  Local   ].):>  v.  Jefferson   trucking  (.0.,  4ij  1 

,ng  Co.,  t>2H  I-  2d  102.1  (7th  (  ir    1980'.  cert  s  12.-g  ,s  n    ,nd    ly79,    afrd    62„  F  2d 

denied.  449  L  S    1125,  101  S   C  t    942.  b7  I.        j 023  <7;h  Cir    19S()i,  cert    denied.  449  U.S. 

Ed  lid  111  U981i  ]125.  101  S.  Ct.  942.  67  L.  Ed  2d  1 1 1  U981i. 

Evidence.  Purpose. 

...      ,                                    i,i-  4  he  purpose  of  the  short  periods  prescribed 

I  rial    court.     ,n     proceeding    to    confirm  in  thc  ^-rieral  and  state  arbitration  statutes 

award,  was  not  required  Id  lake  into  account  |m   m„vinR  cnu,.ts  lo  vacaU.  iln  HWard  is  ,„ 

holdings  of  other  arbitrators  in  oilier  arhitra-  .K.ni..,|   ,(,,.   arbitration   award   finality   in   n 

lion  proceedings  involving  the  same  subject  tinielv  fashion    Chauffeurs  Local   135  v   Jef- 

but  other  persons  Slate.  Dep'l  of  Adminislrn-  ft.|>on  Trucking  Co  .  628  P. 2d  1023  '7th  Cir 

lion  v    Sightes.        Ind    App    -.  41fiN.E.2d  19S0).  cert    denied.  449  C.S.  1125,  101  S   Ct 

445  HUSH.  942.  K7  I.  Ed  2d  111  11981'. 

34-4-2-13.  Vacating  an  award.  —  (ai  Upon  application  of  a  patty,  the 
court  shall  vacate  an  award  where: 

1 1 )  The  award  was  procured  by  corruption  or  fraud; 

(2)  There  was  evident  partiality  by  an  arbitrator  appointed  as  a  neutral 
or  corruption  in  any  of  the  arbitrators  or  misconduct  prejudicing  the  rights 
of  any  party; 

(3)  The  arbitrators  exceeded  their  powers  and  the  award  cannot  be 
corrected  without  affecting  the  merits  of  the  decision  upon  the  controversy 
submitted; 

141  The  arbitrators  refused  to  postpone  the  hearing  upon  -efficient  cause 
being  shown  therefor  or  refused  to  hear  evidence  material  to  the  contro- 
versy or  otherwise  so  conducted  the  hearing,  contrary  to  the  provisions  of 
section  6  134-4-2-6]  of  this  chapter,  as  to  prejudice  substantially  the  rights 
of  a  party;  or 

(5)  There  was  no  arbitration  agreement  and  the  issue  was  not  adversely 
determined  in  proceedings  under  section  3  134-4-2-31  of  this  chapter  and  the 
party  did  not  participate  in  the  arbitration  hearing  without  raising  the 
objection; 

but  the  fact  that  the  relief  was  such  that  it  could  not  or  would  not  be 
granted  by  a  court  of  law  or  equity  is  not  ground  for  vacating  or  refusing  to 
confirm  the  award. 

•b)  An  application  under  this  section  shall  he  made  within  ninety  (90] 
days  after  the  mailing  of  a  copy  of  the  award  to  the  applicant,  except  that,  if 
predicated  upon  corruption  or  fraud  or  other  undue  means,  it  shall  be  made 
within  ninety  l'J0|  days  after  such  grounds  are  known  or  should  have  been 
known. 

ic)  In  vacating  the  award  on  grounds  other  than  stated  in  subsection 
i  a  )(5i  of  this  section  the  court  may  order  a  rehearing  before  new  arbitrators 
chosen  as  provided  in  the  agreement,  or  in  the  absence  thereof,  by  the  court 
in  accordance  with  section  4  (34-4-2-4 1  of  this  chapter,  or,  if  the  award  is 
vacated  on  grounds  set  forth  in  subsection  (a)(3)  or  (a)(4i  of  this  section  the 
court  may  order  a  rehearing  before  the  arbitrators  who  made  the  award  or 
their  successors  appointed  in  accordance  with  section  4  of  this  chapter.  The 
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time  within  which  the  agreement  requires  the  award  to  be  made  is 
applicable  to  the  rehearing  and  commences  from  the  date  of  the  order. 
(d)  If  the  application  to  vacate  is  denied  and  no  motion  to  modify  or 
correct  the  award  is  pending,  the  court  shall  confirm  the  award.  [Acts  1969, 
ch.  340,  8   13;  1982,  P.L.  198,  8  97.1 

Indiana  Law  Review.  Survey  of  Recent  Peschke,   —   Ind.    App.   — ,   450   N.E.2d   90 

Developments   in  Indiana  Law,   Labor  Law  ( 19M3i;  Grimes  v.  Louisville  &  N.R.R.,  583  F. 

i  Edward  P  Archer),  lb  Ind.  L.  Rev.  225.  Supp.  642  (S.D.  Ind.  1984) 

Cited:     Rockville     Training     Center     v. 

NOTES  TO  DECISIONS 

Analysis  Arbitrariness. 

Arbitrariness,  capriciousness,  and  contra- 

In  general  vention  of  the  evidence  are  not  in  themselves 

Ads  in  excess  of  powers.  grounds  for  vacating  an  arbitrator's  award. 

Arbitrariness.  International   Brd    of  Elec.   Workers,   Local 

Arbitrator  absent  from  proceedings.  1401)  v    Citizens  Gas  &  Coke  Util.,  —  Ind. 

Bias.  App.  — ,  428  N.E.2d  1320  ( 1981 ). 

Burden  n(  proof  .    ...             .,         .  „          „             ,. 

y  ..  i  ,    .,,  Arbitrator  Absent  From  Proceedings. 

,,    i      "                  i     ,,  Where   arbitrator  representing  the   party 

Failure  to  raise  challenge.  who    b         hl    the    arbitration    proceedings 

lair  representation  by  union.  a)u|d  nn,  he  present  on  fina|  day  of  armtra. 

—Accrual  nt  led.  nil  claim.  ljim    ht,.lring    but    attorney    for   party    who 

rederal  law.  brought  arbitration  proceeding  was  present, 
-Removal  lo  leder.ii  court 
Form  ill' relief 
Limitations. 


and  only  evidence  presented  was  that  pre- 
sented by  party  who  brought  proceeding,  and 
although  other  side  conducted  cross-examina- 
Punilive  damages  tion   It  presented  no  rebuttal  evidence,  the 

Purpose  failure    of   the    chairman    to    postpone    the 

Scope  'it  i'ia  H'W  hearing  because  of  the  absence  of  the  arbitra- 

I  nil';  lin.it. ill  in  tor  representing  the  party  who  brought  the 

proceeding  did  not  snow  that  the  rights  of 

In  General.  such    parly    were    prejudiced    substantially. 

This  act   provides  the  method  for  judicial       Indianapolis  Pub.  Transp.  Corp.  v.  Amalga- 

review  ol  the  decision  of  the  arbitrator  in  a       mated  Transit  Union  Local  1070,  —  Ind.  App 

dispute  ivtwcei    a  public  employee  and  the       — .  414  N.E.2d  966  G981). 


employer  when  submitted  lo  arbitration  un 
tier   4-15-2-.:.'i.    Wagner   v.    Kendall.         Ind 


Bias 
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,               ii.h'm.jm,iii    inu.i  Without   specific   allegations   of    bias,   the 
Apr.       .41. i.N  L.2d  .120   I980i  ....               j   i            <                   ■   r 
'.'  ,  ,         ,              .     ..     ,     .  ,,                    ,  size  ol  the  award  does  not  raise  an  inference 
Although  a  part  ol  what  the  parties  have  of  pjrUa|,ty,  and  neither  does  an  arbitrator's 
bargained    tor    by    agreeing    to    arbitrate    is  Cljnsi8lent   reHante  on  une   party's  evidence 
dispute  resolution  based  upon  the  sense  ol  and      lnU.rpretatinn     of     the     law.      MSP 
equity  or  la.rness  i.I  an  impartial  umpire  who  (Jolluborative     Developers     v.     Fidelity     & 
is    familiar    with    their    problems    and    who  Deposit  Co  ,  596  F.2d  247  (7th  Cir.  1979)'. 
should  iml  be  constrained  by  legal  technicali- 
ties,   judicial     intervention     is     permissible  Burden  of  Proof. 

when  public  policv  requires    School  Citv  v.  A  party  who  seeks  to  vacate  an  arbitration 

East  Chicago  Fed'n  of  Teachers,  Local  511,—  award    bears    the    burden    of   proving    the 

Ind  App.  --.  422  N.E. 2d  656  (1981)  grounds  to  set  the  award  aside.  Indianapolis 

An  arbitrator  mav  be  said  to  have  exceeded  Pub   Transp.  Corp.  v.  Amalgamated  Transit 

his  authority  where  he  affords  a  form  of  relief  JJriion    Local    1070,    —    Ind.    App.    — ,    414 

that  public  policv  does  not  permit  the  parties  N.E  2d  966  (1981). 

to  voluntarily  agree  to  despite  the  fact  he  The  Indiana  Arbitration  Act,  34-4-2-1  et 

mav  have  jurisdiction  over  the  subject  gener-  seq     places  a  heavier  burden  upon  the  party 

ally   and   over   the    parties   to   the   dispute.  *?elVnK   tuA   vacale    lnan    d°es   the   °"ginal 

Tippecanoe   Kduc.   Ass'n   v.  Board  of  School  Uniform    Arbitration    Act,    for    it   adds   the 

Trustees,  -    Ind    App    -,  429  N.E. 2d  967  requirement  that  the  award  not  be  correct- 

,jyrtll  able    without    affecting    the    merits    of   the 

decision   International  Brd.  of  Elec.  Workers, 

Acts  in  Excess  of  Powers.  [u  ,cal.  140()  'iS'&SPSiftJfc  Sjft  UtU"  _ 

An  arbitrator',  mistake  of  law  or  erroneous  lnd  A^  "•  428  NE2d  1320  ' 1981  »■ 

interpretation  of  ilw  law  does  not  constitute  Evidence. 

an  act   in  excess  nf  the  arbitrator's  powers  See     note     under     heading     "Evidence," 

Siiuthw.-i   Parke  Kduc.   Ass'n  v.  Southwest  .'J4-4-2-12.  State  Dep't  of  Administration  v. 

Parke  Conn,, uniiv  School  Trustees  Corp.,  -  Sightes.   --    Ind.    App.   — ,   416   N.E.2d   445 

Ind.  App        427  N.E.2d  1140  1 1981).  U98U.            i 
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Failure  to  Raise  Challenge. 

See  note  under  heading  "Failure  to  Raise 
Challenge,"  34-4-2-12,  State,  Dep't  of  Admin- 
istration v.  Sighles,  —  Ind.  App.  — ,  416 
N.K.2d445(198K 

Fair  Representation  by  Union. 

— Accrual  of  Federal  Claim. 

A  union  did  not  breach  its  duty  of  fair 
representation  by  not  appealing  an  arbitra- 
tor's decision  denying  an  employee's  griev- 
ance, it  having  no  obligation  to  appeal  such 
an  award  Therefore,  whatever  federal  claim 
the  employee  had  against  the  union  with 
respect  to  the  duty  of  fair  representation 
accrued  on  the  date  when  the  grievance 
committee  rendered  its  decision,  and  not  on 
the  date  when  the  time  expired  to  seek 
judicial  review  of  the  arbitrator's  award  in  an 
Indiana  court.  Freeman  v.  Local  Union  No. 
135  Chauffeurs.  746  F.2d  1316  (7th  Cir. 
1984). 

Federal  Law. 

The  90-day  limit  established  for  actions  to 
vacate  an  arbitration  award  applies  to  ac- 
tions under  the  Labor  Management  Relations 
Act,  1947,  S  301.  29  U.S.C.  8  185.  Davidson 
v.  Roadway  Express,  Inc.,  650  F  2d  902  (7th 
Cir.  1981),  cert,  denied,  455  U.S.  947.  102  S. 
Ct.  1447.71  L.  Ed.  2d  661  1 1982). 

A  federal  suit  alleging  wrongful  discharge 
and  breach  of  the  duty  of  fair  union  represen- 
tation is  controlled  by  the  six-month  statute 
of  limitations  provided  in  §  10(b)  of  the 
National  Labor  Relations  Act,  and  not  by 
either  the  statute  of  limitations  for  a  suit  to 
overrule  an  arbitrator  (34-4-2-131  or  the 
contract  limitations  period  (34-1-2-2).  Ernst 
v.  Indiana  Bell  Tel  Co..  717  F.2d  1036  (7th 
Cir.  1983), 

— Removal  to  Federal  Court. 

The  removal  of  a  case  seeking  to  vacate  an 
arbitration  decision  on  the  theory  that  it  was 
procured  by  fraud  and  misconduct  on  the 
basis  of  federal  question  jurisdiction  is  im- 
proper, even  if  the  case  ultimately  revolved 
around  issues  which  could,  in  the  alternative, 
have  been  pleaded  under  federal  law.  where 
the  plaintiff  asks  only  for  a  limited  form  of 
special  relief  clearly  available  under  state 
arbitration  law.  Eby  v.  Allied  Prods.  Corp., 
562  F.  Supp.  528  iN.D.  Ind.  1983). 

Form  of  Relief. 

Where  the  arbitrator  has  jurisdiction  of  the 
case  and  of  the  parties  it  is  only  where  he 
affords  a  form  of  relief  that  public  policy  does 
not  permit  the  parties  to  voluntarily  agree  to. 


that  he  so  acts  beyond  his  jurisdiction  that 
the  award  is  void  and  subject  to  collateral 
attack.  School  City  v.  East  Chicago  Fed'n  ol 
Teachers,  Local  511,  —  Ind  App.  — ,  422 
N.E.2d  656  ( 1981). 

Limitations. 

Indiana  Trial  Rule  13(JM)  will  not  toll  the 
operation  of  the  limitations  period.-  in 
34-4-2-13(b),  (d)  and  34-4-2-12.  Chauffeu-s 
Local  135  v.  Jefferson  Trucking  Co.,  473  F 
Supp.  1255  (S.D.  Ind.  1979),  aftd,  628  F.2d 
1023  <7th  Cir.  1980),  cert,  denied,  449  U.S. 
1125,  101  S.  Ct  942,  67  L.  Ed.  2d  111  U98D 

Punitive  Damages. 

An  adjudicative  tribunal  must  have  not 
only  jurisdiction  of  the  subject  and  the  per- 
son, but  it  must  also  have  the  power,  or 
authority,  to  render  the  particular  judgment 
entered,  the  authority  to  award  punitive 
damages  falls  within  the  proscription.  School 
City  v.  East  Chicago  Fed'n  of  Teachers.  Local 
511,  —  Ind.  App.  — ,  422  N.E.2d  656  U98K 

As  the  purpose  of  punitive  damages  is  not 
to  compensate  a  party  for  his  injury,  but  such 
damages  are  awarded  as  a  matter  of  public 
policy  to  punish  wrongdoers  and  deter  future 
misconduct,  the  arbitrator's  purported  award 
of  punitive  damages  was  void  and  subject  to 
collateral  attack,  and  that  portion  of  the 
arbitrator's  award  granting  punitive  dam- 
ages was  vacated.  School  City  v.  East  Chi- 
cago Fed'n  of  Teachers,  Local  511,  —  Ind 
App. —,422  N.E.2d  656  (1981). 

Purpose. 

The  purpose  of  the  Uniform  Arbitration 
Act  is  to  afford  the  opportunity  to  reach  a 
final  disposition  of  differences  between  par- 
ties in  an  easier,  more  expeditious  manner 
than  by  litigation.  To  accomplish  this  pur- 
pose, the  Uniform  Act  strictly  limits  judicial 
review  of  arbitration  awards.  MSP 
Collaborative  Developers  v.  Fidelitv  & 
Deposit  Co.,  596  F.2d  247  (7th  Cir.  1979 !. 

Scope  of  Review. 

See  note  under  heading  "Scope  of  Review." 
34-4-2-19.  State.  Dep't  of  Administration  v. 
Sightes,  —  Ind.  App.  — ,  416  N.E.2d  445 
il981). 

Time  Limitations. 

The  purpose  of  the  short  periods  prescribed 
in  the  federal  and  state  arbitration  statutes 
for  moving  courts  to  vacate  an  award  is  to 
accord  the  arbitration  award  finality  in  a 
timetv  fashion.  Chauffeurs  Local  135  v.  Jef- 
ferson Trucking  Co.,  628  F  2d  1023  (7th  Cir. 
1980),  cert,  denied,  449  U.S.  1125,  101  S.  Ct. 
942,67  L.  Ed.  2d  111  (1981), 


34-4-2-14.     Modifications  or  correction  award. 


Indiana  Law  Review.  Survey  of  Recent 
Developments  in  Indiana  Law,  Labor  Law 
(Edward  P.  Archer),  16  Ind   L.  Rev.  225. 
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135  UNIFORM  ARBITRATION  ACT  34-4-2-19 

NOTES  TO  DECISIONS 

Time  Limitations.  timely  fiishion.  Chauffeurs  Locul  135  v.  Jef- 

The  purpose  of  the  --hurt  periods  prescribed  ferson  Trucking  Co.,  628  F.2d  1023  (7th  Cir. 

in  the  federal  and  state  arbitration  statutes  19801.  cert,  denied,  449  U.S.  1125.  101  S.  Ct. 

for  moving  courts  to  vacate  an  award  is  to  942  67  L  Ed  2d  Ul  (1981). 
accord   the  arbitration   award   finality   in   a 

34-4-2-16.  Applications  to  court.  —  Except  as  otherwise  provided,  an 
application  to  the  court  under  this  chapter  shall  be  by  motion  and  shall  be 
heard  in  the  manner  and  upon  the  notice  provided  by  law  or  rule  of  court 
for  the  making  and  hearing  of  motions.  Unless  the  parties  have  agreed 
others  ise,  notice  of  an  initial  application  for  an  order  shall  be  served  in  the 
manner  provided  by  law  for  the  service  of  a  summons  in  civil  cases.  [Acts 
1969,  ch.  340.  S   16;  1982.  P.L.  198.  S  98.  | 

34-4-2-17.  Court  —  Jurisdiction.  —  The  term  "court"  shall  mean  any 
circuit  or  superior  court.  The  making  of  an  agreement  described  in  section  1 
134-4-2-1]  of  this  chapter  providing  for  arbitration  in  this  state  confers 
jurisdiction  on  the  court  to  enforce  the  agreement  under  this  chapter  and  to 
c'Uer  judgment  on  an  award  thereunder.  [Acts  1969,  ch.  340,  §  17;  1982, 
1'  L  19.S,  S   99  i 

34-4-2-18.  Venue.  —  An  application,  as  provided  for  m  section  3ia> 
|.'{-l-4-2-.'>i;ti|  of  this  chapter,  shall  be  made  to  the  court  in  the  county  where 
I  he  adverse  party  resides  or  has  a  place  of  business  or,  if  he  has  no 
residence  or  place  of  business  in  this  state,  to  the  court  of  any  county.  All 
subsequent  applications  shall  be  made  to  the  court  hearing  the  initial 
application  unless  the  court  otherwise  directs.  [Acts  1969,  ch.  340,  §  18; 
19*2.  P.L.  His.  S  loo. I 

Cited:    Southwell     I'arke    F.duc.    Ass'i,    v        Trustees  Corp.,        Ind.  App .  — ,  427  N.E  2d 
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34-4-2-19.     Appeals.  —  lai  An  appeal  may  he  taken  from: 

ili  An  order  denying  an  application  to  compel  arbitration  made  under 
section  3  |3  1-4-2-31  of  this  chapter; 

>2)  An  order  granting  an  application  to  stay  arbitration  made  under 
section  3ihj  |34-4-2-3(b)|  of  this  chapter; 

i3)  An  order  confirming  or  denying  confirmation  of  an  award; 

1 4)  An  order  modifying  or  correcting  an  award; 

1 5)  An  order  vacating  an  award  without  directing  a  rehearing;  or 

161  A  judgment  or  decree  entered  pursuant  to  the  provisions  of  this 
chapter. 

'hi  The  appeal  shall  be  taken  in  the  manner  and  to  the  same  extent  as 
from  orders  or  judgments  in  a  civil  action.  [Acts  1969,  ch.  340,  §  19;  1982, 
P.L.  198,  $   101.1 

Cited:    Southwest    Car  ke    lvalue     Ass H    v         1  140  1 1981 1   State  v.  Martin.  —  Ind.  App .  — 
SoiithweM        I'arke       Coni.nunilv       School       460  N.E. 2d  986  1 19841. 
Tru.-te.  -  C..rp,        Ind.  App       .  427  N  E.2d 
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34-4-2-20  CIVIL  PROCEDURE— SPECIAL  PROCEEDINGS 

NOTES  TO  DECISIONS 


136 


In  general. 
Scope  of  review. 

In  General. 

This  act  provides  the  method  for  judicial 
review  of  the  decision  of  the  arbitrator  in  a 
dispute  between  a  public  employee  and  the 
employer  when  submitted  to  arbitration  un- 
der 4-15-2-35.  Wagner  v.  Kendall,  —  Ind. 
App.  — ,  413  NE. 2d  320(19801. 


Scope  of  Review. 

The  appellate  court  in  reviewing  an  arbi- 
tration on  appeal  from  proceeding  for  confir- 
mation and  enforcement  of  award  is  limited 
to  determining  whether  the  defendant  has 
established  any  of  the  grounds  for  challeng- 
ing the  award  permitted  by  the  Uniform 
Arbitration  Act.  State.  Dep't  of  Administra- 
tion v.  Sightes,  —  Ind.  App.  — ,  416  N.E.2d 
445H98H. 


34-4-2-20.  Act  not  retroactive.  —  This  chapter  applies  only  to 
agreements  made  subsequent  to  August  18,  1969.  [Acts  1969,  ch.  340,  §  20; 
1982,  P.L.  198,  §  102.1 


Cited:  Pathman  Constr.  Co.  v.  Knox 
Countv  Hosp.  Ass'n  119751,  164  Ind.  App. 
121,  46  Ind.  Dec.  647,  326  N.E.2d  844;  Utopia 


Coach  Corp.  v.  Weatherwax,  177  Ind.  App 
321,  64  Ind.  Dec.  113,  379  N.E,2d  518(1978), 


34-4-2-21.  Uniformity  of  interpretation.  —  This  chapter  shall  be  so 
construed  as  to  effectuate  its  general  purpose  to  make  uniform  the  law  of 
those  states  which  enact  similar  arbitration  statutes.  [Acts  1969,  ch.  340, 
§  21;  1982,  P.L.  198.  §  103.] 


Cited:    Southwest    Parke    Kduc.    Ass'n    v. 
Southwest        Parke       C'omiiiunitv       School 
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NOTES  TO  DECISIONS 


Authority  of  Other  Courts. 

The  authority  of  the  other  courts  is  very 
persuasive  in  the  absence  of  relevant  Indiana 


decisions  MSP  Collaborative  Developers  v. 
Fidelity  &  Deposit  Co..  596  F.2d  247  (7th  Cir 
19791. 


34-4-2-22.     Short  title.  —  This  chapter  may  be  cited  as  the  Uniform 
Arbitration  Act.  [Acts  1969,  ch.  340,  5  23;  1982,  P.L.  198,  §   104.] 
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IMPLEMENTATION  PLAN 

Arbitration  is  not  used  by  any  of  the  surrounding  State 
Highway  Agencies  (SHA's)  and  only  a  few  local  governments. 
Active  participation  in  development  of  the  system  should  be 
sought  from  all  parties  that  could  be  affected  by  highway 
construction  contract  claims.  Implementing  an  arbitration 
system  for  IDOH  highway  contract  claims  is  primarily  a  task 
for  those  that  will  ultimately  be  using  the  system.  The 
brief  summary  presented  here  is  to  act  as  a  guide  to  the 
areas  that  need  to  be  addressed  in  the  formulation  of  ena- 
bling legislation  for  implementation  of  the  method. 


The  Impact  of  arbitration  may  be  a  concern  to  those 
recommending  implementation.  A  possible  impact  of  imple- 
menting arbitration  is  an  increase  in  the  number  of  contract 
disputes  submitted  as  claims.  A  moderate  increase  in  the 
number  of  claims  might  be  expected  for  some  time  while 
everyone  is  seeing  if  recovery  of  any  type  claim  is  possi- 
ble. The  lower  cost  of  filing  and  the  relaxed  procedures  of 
arbitration  make  it  a  feasible  choice  for  small  claims. 
Many  of  these  smaller  claims  would  not  be  economical  to  pur- 
sue in  court  because  of  the  long  time  period  before  the 
issue  is   settled.   The   time   is   available   now,   for   the 


Department  and  other  interested  parties  to  study  the  method 
and  select  those  features  that  are  found  to  be  most  desire- 
able. 

The  determination  of  how  the  system  will  be  configured 
would  best  be  defined  by  the  IDOH  as  well  as  the  contracting 
community.  Legal  personnel  are  also  suggested  as  liason 
members  for  drafting  legislation.  Committee  personnel 
should  represent  all  facets  of  the  contracting  community  as 
well  as  IDOH  departments.  Conflicting  views  with  respect  to 
system  operation  can  then  be  worked  out  prior  to  submission 
of  legislation.  A  fixed  time  period  could  be  established 
within  the  initial  legislation  to  give  the  system  a  fair  and 
reasonable  trial  period.  At  the  time  the  initial  legisla- 
tion expires,  corrections  to  the  procedures  and  other  opera- 
tional problems  can  be  included  in  an  amendment  or,  if  the 
system  has  not  performed  to  expectations,  the  parties  could 
let  the  renewal  expire  and  return  to  the  court  solution  for 
contract  claims. 


The  committee  should  be  able  to  address  the  following 
issues  in  developing  the  arbitration  system.  These  are 
issues  identified  in  the  report  as  areas  where  system 
development  as  well  as  implementation  may  have  difficulties. 
The  following  list  of  issues  does  not  include  binding  or 
non-binding  arbitration  as  a  decision  function.  If  arbitra- 
tion is  selected,  binding  arbitration  is   the   only   logical 


choice.    Non-binding  arbitration  would  tend  to  develop  into 
a  proving  ground  for  litigation. 

1.  Type  of  arbitration  (mandatory  or  discretionary). 

2.  Method  of  filing  claim  (post  contract   or   at   time   of 
dispute). 

3.  Limitations,  if  any,  on  claim  size  (value)  eligible  for 
arbit  rat  ion . 

4.  Types  of  claims  eligible  for  arbitration. 

5.  Selection  of  an  administration  system. 

6.  Arbitration  panel  selection  method. 

7.  Number  of  arbitrators  for  size  of  claim. 

8.  Source  of  arbitrators. 

9.  Qualifications  of  arbitrators. 

10.  Location(s)  of  hearings. 

11.  Appropriate  fee  schedules  (possibly  should   be   decided 
by  administration  body). 

12.  Record  keeping  requirements. 

13.  Amount  of  discovery  (full,  limited,  or  none). 

14.  Prehearing  conference  requirements. 

15.  Time  limit  on  filing  arbitration  claims. 

16.  Status  of  contract  documents  in  arbitration. 

17.  Time  limit  on  arbitration  decisions. 

18.  Types  of  claim  issues  eligible  for  arbitration. 
Because  of  the  interaction  desired  for  setting  the  pro- 
cedures for  arbitration  the  active  participants  should  not 
have  too  many  "procedural"  problems  once  the  system  is 
started.  The  wide  variety  of  issues  presented  above  are  the 
primary  factors  preventing  the  researchers   from   stating   a 


A 


preference  of  one  method  of  arbitration  over  another.  The 
main  report  also  indicates  that  mediation  is  another  possi- 
ble avenue  for  claims  resolution  that  has  little  application 
to  highway  claims,  but  could  prove  to  be  the  best  overall 
procedure  . 


